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THE PRESIDENT'S PAGE 
By W. D. VANCE, President 
The Bar Association of Kansas 


The success of any enterprise depends upon the necessity of the thing under 
consideration. If there is necessity for this page, then its consideration will be 


valued and be held valuable. 

A. The fact that there is a degree of finality in the work of the local bar organizations, 
and that they participate with express vigor in the work of this association are to be 
held paramount. It is with considerable pride that we acclaim this fact and bid for 
power to continue the good work. 

. On another page of this issue is found the preliminary report of the public relations 
committee—we wish to refer you to it—to its contents and intentions—be prepared 
to do something about it—make the life live that wants to do something for you. You 
can help if you but will. 

. ONLY HELP: There is to be an effort to supply the lost chord. Will you be there 
choosing to help out whén the time comes? What we mean is that we have chosen to 
have as a speaker—that celebrated— 


Countess Maria Pulaski— 


who will present a picture that is new to us—but is ever present in the mind of every 
good lawyer—it will suffice to say that it will be novel, yet realistic—it will offer to 
the most fastidious, a sense of security in this time of uncertainty—it will allay the 
fears of those whose memories are most vivid—of the times when we should have 
been vigilant and corrective—it will renew the faith we have in humanity—it will 
be sure to bring to mind the good things that come out of the depth of despair. 

. REMEMBER: The 1950 meeting, May 26 and 27 and that Mr. Manford Holley of 
212 Petroleum Building, Wichita, is the association’s representative in Wichita— 
that you should contact him as to any matter connected with your efforts to get reser- 
vations—he will be glad to help—this is an added feature of our work. Take advan- 
tage of it. 

. WATCH: The Journal for May for the 1950 program—if you have any ideas that 
will help out—let them be known—be sure to be present at the meeting in May to 
lend your presence to a meeting that will mean much in the lives of those who live 
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A PROGRESS REPORT OF THE 
COMMITTEE ON PUBLIC RELATIONS 
By CLARK A. WALLACE, Chairman 
Kingman, Kansas 


This report has been suggested by Judge Vance, as President of the State Bar 
Association, because of his great interest in the work of this committee. The 
committee has had one meeting, at Wichita on December 11, coincident with 
the winter meeting of the Executive Council. At this meeting of the committee, 
many phases of a public relations program were presented and discussed. “Public 
relations” is an all-inclusive subject and may embrace as many subjects, angles 
or approaches as a group of lawyers may have ideas. The committee adopted a 
definition which seems to meet the present needs of the bar, as follows: 

“Public Relations of the Bar Association of the State of Kansas is that function of the 
legal profession which evaluates public attitudes, identifies the policies and proce- 
dures of the profession with the public interest, and executes a program of action to 
earn public understanding and acceptance.” 


While the Association has had public relations committees for a long number 
of years, and several local bar associations are now promoting some public re- 
lations activities, most of the thinking and study has been merely on the economic 
side. In 1948 the Iowa State Bar Association obtained a state-wide expression 
of lay opinion of the law, courts, and lawyers in Iowa, and found that “delay” was 


the one most general lay complaint, and that four out of ten laymen would settle 
for half rather than go to court. Laymen’s committees in our own state have 
decried the lack of dignity evidenced in our trial courts. This committee be- 
lieves that the bench and bar should first put its own house in order. If delay in 
the trial and consummation of legal proceedings chafes the public, then the bench 
and bar should seriously endeavor to speed up the procedure. If respect and con- 
fidence in our trial courts is lacking and may be increased by a uniform formality 
and dignity of procedure, then lawyers and judges are the only ones who may 
improve this situation. We think continuances and other delays in concluding 
lawsuits are more lawyer inspired than client requested; that speeded up de- 
terminations and formality and dignity in judicial procedures will do much to 
improve the economic condition of members of the bar. As members of the legal 
profession take note of and proceed to eliminate some causes of public criticism, 
then a program promoting better public understanding and asking economic 
support is well in order. Accordingly, this committee has initially outlined the 
scope of its work as follows: 
“1. To encourage lawyers and judges to eliminate delays and to secure speeded-up 
procedures in trial courts and appellate courts. 
“2. To increase respect and confidence in the bench and bar by a uniform formality 
and dignity of judicial proceedings. 
“3. To arrange and promote publicity, (a) Promoting a better understanding by the 
public of lawyers, judges and legal processes. (b) Encouraging, and teaching 
needs for and benefits derived from, lawyers’ timely services. 


“4, To cause to be established a permanent department in the Association on Public 
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Relations to the end that the Association may be continually striving to merit 
public confidence and esteem in all matters of law and its application.” 


The above is merely a broad outline. Success or failure of the plan will depend 
upon the merit and general acceptance of the details to be supplied under each 
main heading. We have already polled several small groups of lawyers and have 
received considerable encouragement as to the main objects sought to be 
achieved. We expect to conduct some further polls of lawyers and trial judges. 
In the meantime, and to facilitate the preparation of a worthwhile report to the 
May meeting of the Association, we invite and urge all members of the bar to 
offer the committee any criticisms of the above outline, and any suggestions that 
may be deemed helpful in developing a worthwhile public relations program 
for the Bar of Kansas. 
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NORTHEASTERN KANSAS TAX INSTITUTE SPONSORED 
BY TOPEKA BAR ASSOCIATION 


The Topeka Bar Association, under the leadership of James E. Smith, as 
President, held an institute on taxation at Topeka, Kansas, on Saturday, Decem- 
ber 17, 1949. The Institute was attended by 108 lawyers from Shawnee and 
other northeast Kansas counties, as well as 23 students from Washburn Univer- 
sity. Sixty-three out of town lawyers were present. Members of the Tax Com- 
mittee of the Topeka Bar, who had been appointed for that purpose, served as 
the panel of speakers. The day’s activities were highlighted by a noon luncheon 
at which former Governor Alf M. Landon talked on “The Foreign Situation and 
Taxes.” 


The Institute opened with two general talks on federal taxation, followed by 
more intensive treatment of narrower areas of tax law and practice. Each speaker 
was allotted thirty minutes, followed by fifteen minute question and answer pe- 
riods. In addition to the speakers, other members of the tax committee handling 
the arrangements were W. Glenn Hamilton, Fred A. Mann and Robert R. 
Irwin. The Institute concluded with a social hour. 


The subjects of the program and speakers were: 


I. FEDERAL TAXATION—A GENERAL PERSPECTIVE (PHIL H. Lewis) 


General discussion on statutes and regulations; income, exclusions, deductions; 
realization of income. General perspective of federal taxation for general prac- 


titioners. 


II. GENERAL LAW PRACTICE AND TAXATION (RoBERT S. DOUGHERTY, JR.) 
Tax considerations in Wills and Probate; Gifts, Trusts; Sales and Transfers; Real 
Estate and Mortgages; Partnerships and Corporations. 

III. LEGISLATIVE CHANGES OF 1948-1949 (ROBERT A. MCCLURE) 


Income splitting by husband and wife; standard deduction; medical expenses; 
marital deduction in estate and gift taxes; farmers’ returns; reciprocal trusts; trans- 
fers taking effect at death; releases of life estates and powers of appointment. 


SPEAKERS PANEL AT TOPEKA BAR ASSOCIATION TAX INSTITUTE 


Left to right: Willard N. Van Slyck, Jr., Harold R. Schroeder, Harlow Preston, Phil 
H. Lewis, chairman, Robert S. Dougherty, Jr., Robert A. McClure, Mason Mahin. 
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IV. FEDERAL INCOME TAX DEDUCTIONS (MASON MAHIN ) 
Adjusted gross income deductions; business and non-business deductions; deduc- 
tions for net income. 


V. CAPITAL GAINS AND LOSSES (HAROLD R. SCHROEDER ) 
Capital assets; long and short term gains and losses; net loss; net capital loss; alter- 
native tax; Sect. 117 (j); illustrative problem. 
VI. FEDERAL TAX PROCEDURE (WILLARD N. VAN SLYCK, JR.) 


Bureau of Internal Revenue; deficiencies; Tax Court; refund procedure; steps in 
typical tax case; sources of tax law. 


VII. OFFICE PROCEDURE IN TAX PRACTICE (HARLOW PRESTON ) 
Approach to problem; lawyers and accountants; fees. 
Brief outlines of the seven subjects were mimeographed and handed to those 
attending the Institute. Two of the subjects (I and IV) were later “written-up” 
and appear in this issue of the Journal. 
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FEDERAL TAXATION—A GENERAL PERSPECTIVE* 


By PHIL H. Lewis 
of the Topeka, Kansas, Bar 


When plans were being formulated for this Tax Institute, an able lawyer of 
my acquaintance remarked to me that at one time he had given considerable 
study to federal taxation, but that he had not had any tax practice and had “just 
let it go.” If he meant that he had not been preparing returns or handling tax 
litigation, his statement may have foundation in fact. If he meant that he had 
not handled transactions in connection with which federal taxes should have 
been or were considered, he was undoubtedly in error. 

A reasonable knowledge and understanding of federal taxation is a must for 
the qualified general practitioner. While he may not be able to keep pace with 
the volume of federal tax cases being continually ground out, he has a basic 
understanding of federal income, estate and gift taxes and senses the existence 
or possible existence of tax implications in matters he is handling. Furthermore, 
he has the research approach toward tax questions, having shed any sense of 
general bewilderment. He may find the answer elusive; but that is often true 
in any field of the law. He has a grasp of the general pattern of tax law and 
knows where and how to attack his problem. 

This is the “perspective” objective toward which these remarks are made. The 
observations herein are not directed to the specialists. Rather they concern sug- 
gested minimum areas of knowledge and understanding which every lawyer 
should have in this important field of the law. Due to limitations of time and 
the over-all emphasis on federal income taxation, the coverage herein will be 
confined to federal income taxation, except such general observations as may 
be equally applicable to federal estate and gift taxation. 

1. Preliminary Considerations. 


a. Federal income, estate and gift taxation is statutory. Nonetheless, the stautory pat- 
tern is not repealed each year when Congress meets. Since 1939 the statutes have 
been part of the United States Code appearing as title 26 in that Code. This portion 
of the entire code is commonly referred to as the Internal Revenue Code or the 
LR.C. Prior to 1939 complete revenue acts were enacted at frequent intervals, 
often annually. Now the statutory changes are handled much as they are in the 
Kansas statutes, and the changes made by congressional enactments are by way of 
amendment to the Code. The basic pattern of the law remains relatively constant, 
although the amendments may have far reaching effects on the tax payable, e.g. any 
change in rates. 

. Lawyers are rapidly becoming familiar with the importance of administrative regu- 
lations, not only in taxation but in many other fields of the law on both state and 
national levels. The regulations as to federal taxation are extremely important as 
they indicate the position taken by the Bureau of Internal Revenue in interpreting 
the Code. While a regulation may be erroneous, you will likely have to prove the 
error in litigation. These regulations are also changed by way of amendment 
through Treasury Decisions—and parallel statutory changes. The regulatory 
changes in any given year are usually limited in number. 

The income tax regulations are the most voluminous. They can readily be cata- 
logued as they are directly keyed to the statute or code. For example, Reg. 111, 


*Part of the Tax Institute of the Topeka Bar Association, December 17, 1949. 





FEDERAL TAXATION—A GENERAL PERSPECTIVE 183 


Sect. 29.22(b) (3-1 indicates that the regulation is part of Regulation 111 (which 
is the general income tax regulation) , the prefix “29” further identifies the regula- 
tion as an income tax regulation, and the balance of the section number indicates 
the regulation interprets and applies Sect. 22(b) (3) of the Code and is the first 
regulation so interpreting and applying this particular section. 

. In tax practice and litigation court decisions have their usual precedent value, with 
which we are all familiar. We also have a court whose decisions are confined solely 
to tax matters, The Tax Court. Technically, the Tax Court is not as yet a court in 
a full sense, being an independent agency in the executive branch of the Govern- 
ment. For all practical purposes it is a court and renders decisions as other courts. 
These decisions are of two types, memorandum and published opinions, commonly 
designated as T.C.M.’s and T.C.’s. The memorandum opinions presumably do not 
involve unique or new questions of law, but merely apply previously defined prin- 
ciples to the facts of the particular case. 

One important practice, rather unique to taxation should be noted. The Com- 
missioner may make known his views on tax decisions by publishing his acquies- 
cence or non-acquiescence to tax court decisions. While this does not affect the 
final result in the controversy between the litigants in the particular case, it indi- 
cates whether the Commissioner and the Bureau will consider the decision as ap- 
propriate precedent in controversies involving other taxpayers. The Bureau may 
also indicate a refusal to consider other court decisions as proper precedents. For 
example, by I.T. 3960 (Income Tax Unit Ruling) the Bureau recently announced 
it would not follow the decision rendered by the Circuit Court of Appeals for the 
District of Columbia in the McDermott case (150 Fed. 2d 585) which had held 
that the winner of the Ross Essay prize of the American Bar Association had not 
received taxable income. 


2. Fundamental Concepts in Income Taxation. 


It is always dangerous to make statements in generalities as too many excep- 
tions are existant. They are helpful if for no other reason, as points of departure. 
Some of the general principles with which we should be familiar are: 


a. What is income? The scope and coverage of the income tax law is broad. In gen- 
eral, it seeks to include and tax all realized gains and profits which can be consid- 
ered as income under the Sixteenth Amendment, except a few which are statutorily 
excluded. Merely getting back one’s investment or capital is not considered as 
income within the constitutional provisions, e.g. collection of the principal of a 
loan. Also, the gain or profit must be realized, e.g. mere increase in value of a house 
or stock is not income until one realizes on the increase. See Eisner v. Macomber, 
252 US. 189; and Irwin v. Gavit, 268 U.S. 161. 


. Whose income is it? Generally, it can be said that the one who earns the income 
or who owns the income producing property is taxable on the income. See Lucas 
v. Earl, 281 U.S. 111; and Helvering v. Horst, 311 U. S. 112. 

. When is it income? Our income tax pattern is on an annualized, or twelve months, 
basis. Generally, we cannot wait until the long time financial results of transactions 
are ascertainable to determine their income tax effect. Each taxable year is a tax- 
able period unto itself. See Burnet v. Sanford & Brooks Co., 282 U. S. 359. 

. Deductions? These are considered a matter of legislative grace. One must have 
statutory authority for the claimed deduction and must prove the deduction. The 
what, who and when principles, previously noted, are equally applicable to deduc- 
tions as to income items. 


3. Statutory Pattern of Income Taxation. 


Taking these principles as guides only, we shall consider the statutory pat- 
tern of the income tax. Since we are concerned solely with perspective, these 
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statutory provisions will be merely mentioned and their functions noted, with- 
out attempt at analysis. 


a. Gross Income. Sect. 22(a). The section which seeks to “sweep in” all constitu- 
tionally taxable income is Sect. 22(a), which is stated in broad language. This is 
the starting point in income taxation. Twenty-two regulations have been pub- 
lished interpreting and applying this basic section. These regulations must be read 
and studied to understand the coverage of the statutory inclusion of incomes. 


b. Exclusions. Sect. 22(b). Congress has seen fit to expressly exclude some types of 
economic gains and benefits from the sweep of Section 22(a). These exclusions 
are accomplished through the many subsections of Sect. 22(b). While some of 
these exclusions could conceivably exist without statutory authority upon the theory 
that they constitute a mere return of capital (e.g. perhaps endowment proceeds 
would not be income to the extent of premiums paid) the constitutional inquiry 
has been made moot by the exclusions granted. Some of the illustrative exclusions 
are: insurance proceeds received upon the death of the insured, Sect. 22(b) (1); 
annuities (partial), Sect. 22(b) (2); gifts, devises and inheritances, Sect. 22(b) 
(3); and compensation for injuries and sickness, Sect. 22(b) (5). Former service- 
men will find that authority for the partial or entire exemption of their service 
and mustering out pay is found in subsections 22(b) (13) and 22(b) (14). 


c. Realization on Sales or Exchanges. Sects. 111 and 112. It has been mentioned that 
a mere unrealized increase in value of property does not constitute income; and the 
same principle would be applicable to decreases in value and losses. When these 
gains and losses are “realized” is set forth in Sections 111 and 112. 


The general principle is that gain or loss is recognized on every sale or exchange 

the amount of gain or loss is the difference between what you received in 

money and property and what you had “invested,” in an income tax sense, in the 
property of which you disposed. See Sects. 111 and 112(a). 


Here again, Congress has seen fit to postpone the tax reckoning on some such 
transactions. These postponements are provided in the remaining sub-sections of 
Sect. 112. Some of the more familiar “postponing” sub-sections are Sect. 112(b) 
(5), where property is transferred to a corporation; and Sect. 112(f), where in- 
voluntary conversion of property occurs and where the identical funds received are 
re-invested in similar property. 

While time will not permit considering the many “postponing” sub-sections, 
attention should be called to Sect. 112(c), which may limit the recognized gain 
even though some money may be received in the exchange; and also note that the 
postponement of the tax impact in exchanges in kind does not extend to personal 
residences. See Sect. 112(b) (1). This has been a pitfall that has befallen many 
who have carefully effected an exchange of their increased value residence in a 
mistaken belief that no tax would result. It is an excellent example of widespread 
tax misinformation. Bear in mind that gain or loss will be recognized unless the 
transaction comes squarely within one of the “exceptions” set out in Sect. 112 
postponing the day of tax reckoning. 


. Basis. Sect. 113. The phrase “amount invested in an income tax sense” has been 
used. The income tax law does not use the term or concept of “investment” in the 
normal economic sense. The Code provides a term and concept of its own called 
“basis.” This is the statutory definition of the capital interest in property which 
normally can be recovered before income is realized. The law governing this mat- 
ter of basis is found in Sect. 113. 

The reason why “basis” and normal economic “investment” are not synonymous 


can be easily recognized on examining the sub-sections of Sect. 113. For example, 
where property is acquired by gift, nevertheless the donee will have a basis in the 
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property, Sect. 113(a) (2); and similarly, where the owner acquired the property 
by inheritance, devise or bequest, Sect. 113(a)(5) grants to him a basis in the 
property so acquired. 

It is apparent that whenever a sale or exchange of property is involved, the tax re- 
sult will require consideration of Sects. 111, 112 and 113. Attention should also be 
directed to companion Sect. 114, prescribing basis for depreciation and depletion 
purposes. 

. Whose income? Sects. 22(a), 162, 166 and 167 and Reg. 29.22(a)-21 and 22. 

This is a major field of income tax law. We merely note the main sources of the 
applicable law and regulations. 


(1) Sect. 22(a). It is basic that one cannot escape income taxation by assigning 

their income either personally earned or earned by their property. Lucas v. 
Earl, 281 U.S. 111; Helvering v. Horst, 311 U. S. 112. This was the founda- 
tion principle for the family partnership cases, Comm. v. Tower, 327 U. S. 
280. There is no statutory authority for this principle other than basic Sec- 
tion 22(a). 
Reg. 111, Sects. 29.22(a)-21; 29.22(a)-22. The same principle has been 
applied to certain types of trusts commonly referred to as Clifford Trusts. See 
Helvering v. Clifford, 309 U. S. 331. The characteristic features of these trusts 
are shortness of term, power of the settlor to determine or control enjoyment 
of income or corpus, or administrative control over the trust corpus. Elaborate 
regulations administratively define the income taxability of these trusts. See 
Sects. 29.22 (a)-21 and 29.22 (a) -22. 

(3) Sect. 162. Where income is received by estates or trusts, questions arise as to 
whether this income is taxable to the estate or trust or to the beneficiaries. 
Fundamentally, the pattern is to tax the income in the hands of the benefi- 
ciaries if it can be considered as their income. The estate or trust can then 
deduct this income in computing its tax. The statutory rules are found in 
Sect. 162. In general, not only the income of the trust or estate for the year 
which is actually paid to the beneficiaries, but also income which is cur- 
rently payable, is taxable to the beneficiary and deductible by the trust or 
estate; and if the payment is made wtihin sixty-five days after the close of 
the taxable year, it is deemed paid as of the last day of the taxable year. 

(4) Sect. 166 and 167. Certain types of trusts are marked by the statute or code 
for the taxation of trust income to the settlor, either generally or under speci- 
fied circumstances. These specific statutory provisions are found in Sect. 166, 
entitled “Revocable Trusts”; and in Sect. 167, entitled, “Income for the Bene- 
fit of Grantor.” In general, if the settlor can get back the trust corpus through 
his act or through the act of a non-adverse party or if the trust income is used 
to pay obligations which he would otherwise have to pay from his own funds, 
the trust income is taxable to him. 


. Capital Gains and Losses. Sect. 117. It has been deemed unfair, under our highly 
progressive income tax, to tax in one year the gain resulting from the increase in 
value of property over any extended period. The statutory solution of this problem 
is set out as Sect. 117, covering capital gains and losses. The chief liberality of this 
statute as currently applicable is the shortness of the required period of “holding”, 
which must merely exceed six months. See Sect. 117(b). In general, all assets are 
capital assets unless expressly excluded, Sect. 117(a); and if held for over six 
months the recognized gain or loss is only “taken into account” to the extent of 
fifty per cent (50%). Sect. 117 is primarily a “how much” section. The gain is 
taxable, if taxable, by reason of Sections 22(a), 112(a) and 111 and the loss is 
deductible, if at all, because of Sects. 23(a), 112(a) and 111. Section 117 is im- 
portant only because it may limit the amount of the gain or loss. See Sects. 117(b) 
and 117(d). 
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g. Deductions. Sects. 22(n), 23 and 24. 


(1) Sect. 23. Deductions are considered a matter of legislative grace. Statutory 
authority must be sought to justify a claimed deduction. The statutory au- 
thorization for deductions is contained in the many sub-sections of Sect. 23. 

The inter-relation of the Code sections is exemplified by the fact that de- 
ductions allowed for depreciation and depletion, Sects. 23(1) and 23(m) must 
be considered in connection with Sect. 114, which prescribes the “basis” to be 
considered in computing these deductions; and as the basis for depreciation 
one is re-referred to Sect. 113. Also, a loss allowable under Sect. 23(e), if 
involving the sale or exchange of a capital asset, may be limited by Sect. 
117(d) and 117(b). 


(2) Sect. 24. While statutory authority is needed to take a deduction, certain de- 
ductions are expressly denied by Sect. 24. Example provisions are those de- 
nying deductions for personal expenditures, Sect. 24(a) (1); capital expendi- 
tures, Sect. 24(a) (2); and losses between related interests, Sect. 24(b). The 
express denial of personal expenses under Sect. 24(a)(1), for example, 
coupled with the limiting of deductible losses, other than casualty losses, 
under Sect. 23 (e) to business and for profit activities, is the reason why a loss 
on the sale of a personal residence is non-deductible. 


Sect. 22(n). This section does not authorize deductions and hence does not 
appear in Sect. 23. It merely prescribes where the deduction is taken in the 
computing process. In general, deductions relating to income production, as 
prescribed and limited in Sect. 22(n), are deducted from gross income to de- 
termine adjusted gross income. Then all other deductions authorized by Sect. 
23 can be deducted from adjusted gross income to arrive at net income. The 
subtleness of this provision belies its importance. To silhouette this statement, 
attention is called to Sects. 23(aa), which offers a standard deduction in lieu 
of the “all other deductions”; and Sects. 23(0) and 23(u) which have lim- 
iting provisions based upon the amount of adjusted gross income. 
. The when of income. Accounting factors. Sects. 41-48. 

It has been stated that the fundamental income tax pattern calls for the report- 
ing of income and the taking of deductions on an annual or twelve months basis. 
The ramifications of this principle will not permit adequate treatment here, except 
to point out that Sects. 41 through 48, provide the controlling statutory provisions. 


To challenge attention, it is noted that to report income other than on a calendar 
year basis, the taxpayer must keep books on a fiscal year basis and the fiscal year 
must end on the last day of a month. Sect. 41. A taxpayer who doesn’t keep books 
is automatically on a calendar and cash basis. Sect. 41. If inventories are an income 
factor, the accrual method is the only one which is considered to reflect income. 
Reg. 29.41-2. Even though a cash basis taxpayer may not actually receive money to 
which he is entitled, within his taxable year, he may have constructively received 
the same and be taxable thereon. Reg. 29.42-2 and 29.42-3. Some of the more im- 
portant variations of the strict twelve months taxable period are the provisions for 
long-term contracts, Reg. 29.42-4; and the installment contract provisions in 
Sect. 44 


Apart from these basic accounting sections, your attention is called to Sect. 107, 
which might partially relieve you from the impact of progressive tax rates if your 
efforts of over thirty-six months duration have resulted in substantial financial 
benefit to your client and a substantial and well earned fee to yourself. 


4. Conclusion. 


While this outline neither constitutes or purports to constitute an intensive 
treatment of the federal income tax, it highlights some of the more significant 
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provisions with which every practitioner should be reasonably familiar. The fa- 
miliarity required is substantially that which we must have with Chapter 60 of 
the General Statutes of Kansas, our Code of Civil Procedure in handling litiga- 
tion in our District Courts. With this basic understanding well established, re- 
search can be undertaken intelligently and with confidence. Having a working 
acquaintance with the forest and having identified the more important species 
of trees, one can select the specific tree which he desires to further examine and 
study. 
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FEDERAL INCOME TAX DEDUCTIONS* 


By MASON MAHIN 
of the Topeka, Kansas Bar 


The most important phase of our Federal Income Tax that confronts the 
average taxpayer is the subject of deductions, for the simple reason that the 
failure to take a deduction allowable by law proves expensive. 

The purpose of this article is to set forth a guide to those factors which con- 
trol the calculation of net income. The income tax is imposed on “net” income, 
which is defined by Section 20 of the Code as meaning gross income computed 
under Section 22 less the deductions allowed under Section 23. All deductions 
allowable are set forth in Section 23 of the Code, some of the deductions being 
applicable to all taxpayers without reference to the nature of their income-pro- 
ducing activities and others applicable only if they arise out of the conduct of a 
trade or business or out of a transaction entered into for profit. 

Twenty-seven subdivisions are set forth in Section 23, providing for the de- 
duction of expenses, interest, taxes, losses, bad debts, depreciation, depletion, 
contributions to pension plan, etc., all of which may be expenses of the conduct 
of a trade or business. Other subsections of Section 23 provide for deductions 
which plainly could only be incurred by individuals and outside of the conduct 
of a trade or business, such as alimony payments, medical expenses, and allow- 
ances to blind persons. 

For the reason that in the preparation of all individual income tax returns it 
is necessary to arrive at adjusted gross income before arriving at net income, the 
first part of the following article will be the deductions of taxpayers engaged in 
a trade or business or incurred in the production or collection of income or for 
the management, conservation or maintenance of property held for the produc- 
tion of income, and, second, a discussion will be had as to the deductions avail- 
able to the taxpayer independent of the conduct of his trade or business. 


I. DEDUCTIONS ALLOWED INDIVIDUALS FROM GROSS 
INCOME TO ARRRIVE AT ADJUSTED GROSS INCOME 


A. BUSINESS EXPENSES [IR.C. Sec. 23 (a) (1) (A)] 
1. The Statutory Requirements. 
Section 23 (a) (1) (A) of the Code provides: 
“All ordinary and necessary expenses paid or incurred during the taxable 
year in carrying on any trade or business shall be allowed as a deduction.” 
These deductions are generally referred to as business expenses. To 
the taxpayer engaged in a trade or business, Section 23 presents the 
statutory framework under which he computes his taxable net income. 
Therefore, in order to be a deductible expense an item must meet the 
statutory requirements of: 

a. A Trade or Business. 

b. The Expenses Must be Ordinary and Necessary. 

c. Paid or Incurred During the Taxable Year. 


*Part of the Tax Institute of the Topeka Bar Association, December 17, 1949. 
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a. Trade or Business. . 

The Statute gives no definition of the words “trade” or “business” 
and, although the deduction has been allowed since 1913, the exact 
limitations of the term are far from clear. The Treasury Department 
has never issued a regulation in which the terms were precisely de- 
fined. It would appear, therefore, that there should be a certain 
amount of continuity and regularity of activities and the taxpayer 
must have entered into the activities with the intent of making a 
profit. Playing golf professionally and engaging in literary work 
would be a trade or business within the meaning of the Act. 


. Ordinary and Necessary. 

The next statutory requirement to be allowed as a deductible busi- 
ness expense is that the expense must be not only ordinary but it must 
in addition be necessary. 

Just when an expense is necessary within the meaning of the Stat- 
ute is very difficult to determine. The best that one can say is that 
an expenditure is necessary when it is appropriate and helpful in the 
development of the taxpayer’s business. 

The terms “ordinary” and “necessary” are by no means synony- 
mous, for the Courts have held that an expense may be necessary but, 
if it is not an ordinary expense, it will not be allowed as a deductible 
business expense. The Courts have held that the payment of a debt 


of a bankrupt corporation by a former officer to strengthen his own 
standing or credit is not an ordinary expense although it may be a 
necessary expense to keep up the good will of the business. A more 
basic test of an “ordinary expense” would appear to be the normality 
of the taxpayer's reaction to a situation giving rise to the particular 
expenditures rather than the normality of the occurrence in the tax- 
payer's group or community. 


c. Paid or Incurred. 

The next statutory requirement is that expenses must be paid or 
incurred in the taxable year depending on the method of accounting 
employed by the taxpayer, and in the case of salaries or other com- 
pensation, such expenses must be reasonable in amount. 

2. Statutory Limitations. 

In addition to the statutory requirements heretofore referred to, Sec- 
tion 24 of the Code imposes certain limitations with respect to the de- 
ductions for business expenses: 

a. Personal Expenses. 


Section 24 (a) (1) of the Code specifically provides: 

“In computing net income no deduction shall in any case be allowed in 
respect of (1) personal living or family expenses except extraordinary 
medical expenses deductible under Section 23 (x).” 

Sometimes an expenditure which would ordinarily be classified as 
personal may bring business advantages and in such case raise diffi- 
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cult problems. If a payment is made for both business and personal 
reasons, the taxpayer must substantiate the portion used for each pur- 
pose. Thus, if the taxpayer uses an automobile only partly for 
business and partly for pleasure, he must clearly show the proportion 
used for each purpose before he can deduct any of the expenditure. 

Expenses incurred in the pursuit of hobbies are deemed personal 
expenses and are not deductible. 

The specific facts in each case must be examined with care to de- 
termine whether a given enterprise must be labeled business or pleas- 
ure. 

The Courts have held that the raising of pedigreed dogs constitutes 
a business enterprise, and that a wealthy banker may legitimately be 
entitled to claim a loss in an attempt to breed a fine herd of Guernsey 
cattle. Professional athletes, such as golfers, may be considered to be 
engaged in business and may deduct traveling and related expenses. 

The taxpayer’s motive is thus clearly seen to be controlling. It has 
been held that a railroad conductor required to wear a distinctive uni- 
form may deduct the cost of cleaning the uniform for an ordinary and 
necessary business expense when he does not use such uniform for 
ordinary street wear. 

. Capital Expenditures. 

Section 24 (a) (2) of the Code disallows the deductions of: 

“any amount paid out for new buildings or for permanent improvements 

or betterment made to increase the value of any property or estate.” 

Thus, in order to be deductible the payment must be an expense 
rather than a capital expenditure. 

The line between expenses and capital expenditures is not easy to 
draw. This is particularly true with respect to expenses for repairs. 
In general, the provision for deduction of expenses is intended to 
cover payments which do not produce an asset which will last for a 
substantial period of time following the tax year. If the expenditure 
does produce such an asset, then the cost must be capitalized rather 
than deducted. It will ordinarily be recoverable by the taxpayer over 
a period of the useful life of the asset through deductions for deprecia- 
tion, which will be discussed later. 


. Miscellaneous Expenditures. 

Among other items of limitations set forth in Section 24 of the 
Code, we find: 

a. Any amount expended in restoring property or in making good 


the exhaustion thereof for which an allowance is or has been 
made. 

. Premiums paid on any life insurance policy covering the life of 
any officer or employee, or of any person financially interested 
in any trade or business carried on by the taxpayer, when the 
taxpayer is directly or indirectly a beneficiary under such policy. 
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We also find under Section 24 certain losses disallowed in com- 
puting net income in respect to losses from sales or exchange of 
property, directly or indirectly, between members of a family; be- 
tween a grantor and a fiduciary of any trust. 


3. Judicial and Administrative Limitations. 


In addition to the requirements and limitations imposed by the Code, 
we find further limitations have grown out of the decisions of the courts 
and the regulations and rulings of the Treasury Department. These 
limitations are generally based upon considerations of public policy and 
for the purposes of this discussion I have referred to them as illegal en- 
terprises and legal enterprises. 


a. Expenses of Illegal Enterprises. 


It may be said that all expenses, including those which are not in 
themselves illegal, which arise from the operation of an illegal trade 
or business are not deductible. We find in the case of Andrew Kjar, 
Tax Code Memo., Dkt. 99587, that where the taxpayer was engaged 
in conducting an illegal liquor business during the period when the 
18th Amendment to the Constitution was in effect, the taxpayer 
claimed and was denied deductions for expenses incurred in storing, 
loading and delivering the liquor. The same result was reached with 
respect to expenses incurred in the conduct of an enterprise which was 
illegal by reason of a local statute. 

However, in the case of Commissioner of Internal Revenue v. 
Heininger, 320 U.S. 467, lawyers fees and related legal expenses in- 
curred by one doing a mail order business in attempting to obtain an 
injunction against a fraud order issued by the Postmaster General are 
deductible as ordinary and necessary business expenses, the distinc- 
tion being that the Court in the Heininger case relied on the fact that 
the taxpayer's business was legal, whereas in the case where a business 
is illegal the allowance would frustrate the sharply defined policies 
of the State. 


. Expenses of Legal Enterprises. 


There are instances where deductions are denied for reasons of 
public policy although the expenditures for which the deductions are 
sought have arisen from the conduct of a legal trade or business. For 
example, while expenditures may be legally made for lobbying pur- 
poses, yet the abuses that have been connected with efforts to influ- 
ence legislation have evoked the disapproval of public policy, and 
such expenses are not allowed. Payments of commercial graft and 
bribery payments also have been disallowed. Penalty payments with 
respect to federal tax on account of negligence, delinquency or fraud 
are not deductible. A deduction is not allowed for an amount paid in 
satisfaction of a judgment in a su‘t brought by the Price Adminis- 
trator for violations of the Price Control Act. 
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In the case of the Universal Atlas Cement Company, T. C. 97, the 
State of Texas sued the taxpayer to recover statutory damages for 
alleged violations of its anti-trust laws. After lengthy negotiations 
and pre-trial examinations, the taxpayer settled the case for $100,000 
with the expressed stipulation that payment was not to be construed 
as an admission of guilt. The Tax Court disallowed the taxpayer's 
claim for a $100,000 deduction as a business expense on the ground 
that to do so would frustrate the public policy of the State of Texas. 


4. Illustrations of Business Expenses. 
a. Salaries and Other Compensation. 


The Code specifically provides for the deduction for reasonable 
salaries or compensation. Therefore, salaries and other compensation 
are allowable as deductions for business expenses. About the only 
limitation is that the salary payment must be reasonable. The excess 
over the amount that would be reasonable is not deductible. The 
Courts have considered the following general factors in determining 
the reasonableness of the payment: 


1. Extent and scope of employee’s work. 

2. Prevailing rates of compensation in the community and in 
the particular business. 

3. The size of the business. 


. The employee’s qualifications, his skill and length of em- 
ployment. 

. Economic conditions, such as the cost of living in the par- 
ticular community of employment. 

. Salaries paid in prior years either to the same employee or 
other employees doing the same type of work. 


b. Traveling Expenses. 


Under the category of traveling expenses, such deductions entitle 
the taxpayer to deduct the entire amount expended for meals and 
lodging while away from home in pursuit of a trade or business. This 
includes railroad fares, hotel bills, cost of food, taxicabs, and other 
usual traveling expenses. This must be distinguished from traveling 
to and from one’s place of business. Such expenses are not incurred 
while away from home. Where an automobile is used in business, the 
cost of operation, including depreciation, repairs, and insurance, is 
deductible. Where the car is used for both business and pleasure, an 
allocation must be made, and only the proportion of the costs fairly 
attributable to business use is deductible. 


The Courts recently have placed particular emphasis upon the re- 
quirement that traveling expenses shall be incurred in the pursuit of 
the business of the taxpayer's employer. If the traveling expenses 
were not so incurred, of course, no deduction may be had therefor. 
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c. Entertainment Expense. 

The cost of entertainment for business purposes is deductible. 
However, the entertainment must have a connection with the busi- 
ness and be reasonably calculated to accomplish the end sought. 
Actors have been allowed to deduct expenses incurred in the enter- 
tainment of critics and producers; salesmen have been allowed to de- 
duct the cost of entertaining customers. The burden of proof is al- 
ways on the taxpayer, and he must be prepared to prove the amount 
of entertainment expenses within a reasonable limit and to separate 
the cost of personal entertainment from the cost of business enter- 
tainment. 


. Advertising. 
The expense of advertising or public relations work may be de- 
ductible as an expense if it is based on a reasonable relationship to the 
taxpayer's business and is not excessive in amount. 


. Rentals. 

The Statute provides for the deduction of rentals or other pay- 
ments required to be made as a condition for the continued use or 
possession, for purposes of a trade or business, or property to which 
the taxpayer has not taken or is not taking title or in which he has no 
equity. Unlike salaries, there is no requirement that the rent be rea- 
sonable in amount. It is necessary, however, that the entire sum 
labeled rent should in fact be just that and not a hidden device for the 
distribution of profits. 


. Insurance. 

The cost of business insurance is deductible. This includes fire, 
storm, theft, accident, crop, fidelity bond, workmen’s compensation 
and automobile liability insurance. The cost of personal insurance, 
such as fire insurance on one’s own home, is not deductible, the same 
being a personal expense. 


. Taxes. 


Very often taxes, which may not be deducted as such by a taxpayer, 
may be allowed as an ordinary and necessary business expense. For 
example, a taxpayer may be barred from deducting certain federal 
excise taxes, but, if payment of such tax was intimately connected 
with a business expenditure, he may deduct it as a business expense. 
Thus, tickets purchased by a business concern to entertain customers 
would give rise to a deductible expense not only so far as the cost of 
the tickets was concerned, but for the amusement tax on such price as 
well. The same would be true in the case of a trucking concern in the 
purchase of gasoline for business purposes. 

. Repairs and Maintenance. 


The usual tax problem in connection with repairs to business or 
income-producing property is whether the cost of such repairs is an 
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expense to be deducted, or, on the other hand, a capital expenditure to 
be added to the cost or other basis of the property. 

Regulation 111, Section 29.23 (a)-4, interprets the Statute as al- 
lowing a deduction for incidental repairs which keep the property in 
an ordinarily efficient operating condition and do not materially add 
to the value of the property nor appreciably prolong its life. 

A new roof on a building prolongs the life of the building and thus 
should be capitalized and the deduction taken over a period of time 
in the manner of depreciation, while a patching job on the roof does 
not necessarily prolong the life of the building and would be an ex- 
pense for repairs. 


i. Reconversion Expenses. 

The subject of reconversion expenses applies to war contractors 
converting to peace-time pursuits. It may be stated generally that all 
reconversion costs necessary to restore the plant facilities to produc- 
tivity similar to that achieved before the war may be deducted as an 
ordinary and necessary business expense. Common types of such de- 
ductible expenses are the cost of reinstalling machinery, such as mo- 
tors, generators, conveyor equipment and the like; costs attendant 
upon reinstallation of wiring, plumbing and heating fixtures; the re- 
moval of partitions, foundations and obstructions, etc. 


j. Legal Expenses. 
The deductibility of legal expenses depends somewhat upon the 
nature of the transaction in which they were incurred. 


1. Civil Matters. 

If the legal expenses are those of an illegal enterprise, they are 
not deductible. Where the expenses, however, arise out of the 
conduct of a legal trade or business, they are deductible whether 
incurred in the defense or the prosecution of an action. Thus, the 
taxpayer may take a deduction for expenses incurred in securing 
a refund of income tax and in having his tax return prepared. 
Legal expenses also have been held deductible when incurred in 
defending an action for malpractice. 


2. Criminal Cases. 

Legal expenses are deductible if incurred in the defense of the 
taxpayer's legal business and if the allowance of such expenses 
would not result in the frustration of the statute violated. Thus, 
legal expenses were held deductible when incurred by a corpora- 
tion in its unsuccessful defense in an action brought against it for 
the violation of the Sherman Anti-Trust Act. 


k. Hedging Expenses. 
Losses sustained in the buying and selling of futures on commodity 


exchanges from hedging transactions which eliminate speculative 
risks due to the fluctuations in market price are recognized as a legiti- 
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mate form of business insurance and the cost thereof deductible as an 
ordinary and necessary business expense. 


. Professional Expenses. 

Certain expenses of professional men are deductible. Membership 
in professional societies necessary in the profession, office expenses 
and that portion of a residence used as an office, maintenance ex- 
penses for heat, lighting and furniture used in connection with such 
office, are ordinary and necessary expenses incurred in the practice of 
one’s profession. 


. Farmers’ Expenses. 

Legitimate items of expense, such as the cost of gasoline, repairs 
and upkeep of farm equipment, including cars used in the farmer's 
business, the cost of short-lived tools, such as rakes, hoes, and shovels, 
are all deductible. There are many cases involving the question of 
whether farms, racing stables, or kennels are operated as business 
ventures for profit or as a hobby. It is appropriate, however, to note 
that a farmer may deduct from his gross income all expenses incurred 
in farm activities, provided profit is his motive. 

5. Special Statutory Deductions. 
a. Depreciation. 

The Code provides a reasonable allowance for the exhaustion, 
wear and tear, and obsolescence of property used in the trade or busi- 
ness, or of property held for the production of income. Although the 
property must be devoted to these uses, the deduction is allowed even 
if it is idle or not in full use during the taxable year. 

The Regulations define the proper allowance for depreciation as 
that amount which should be set aside for the taxable year in ac- 
cordance with a reasonably consistent plan, whereby the aggregate 
of the amounts so set aside, plus the salvage value will equal the cost 
or other basis of the property. The total amount allowed cannot ex- 
ceed cost less salvage value. 

In order that the property be subject to depreciation, the funda- 
mental law is that it must be subject to decay, wear and tear, exhaus- 
tion or obsolescence. A lawyer's library is subject to depreciation as 
well as the furniture. 

Intangible property whose use in the taxpayer's business or in the 
production of income is of a definitely limited duration also may give 
rise to depreciation allowance. The capital outlay spent on patents, 
copyrights, licenses and franchises are all subject to depreciation al- 
lowance. 

Deductions are not allowable on land distinct from buildings or on 
property that is not used in the trade or business, such as the personal 
residence of the taxpayer. 

The taxpayer is allowed to select his own method of claiming the 
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benefits of the depreciation allowance provided it accurately reflects 
the progress of capital asset exhaustion and is administratively feasi- 
ble. The taxpayer must, therefore, shoulder the burden of proof, 
which can be done by furnishing complete information to the tax 
authorities, with regard to the cost basis of the property, its age, con- 
dition and remaining useful life, the portion of its cost already ac- 
counted for by depreciation allowances claimed in former years, and 
similar pertinent data. 

Depreciation accounts must reflect additions and deductions, re- 
pairs, replacements and losses. The depreciation asset account must 
be increased by the cost of additional depreciable property, and re- 
duced by the cost of the assets disposed of or destroyed. Various meth- 
ods for computing depreciation enumerated by the Treasury Depart- 
ment may be stated as follows: 

1. Straight Line Basis. 

2. Units of Work or Units of Production Basis. 

3. Job Basis Method. 

4. Declining Balance Method. 

5. Retirement Method. 


This is all a matter of accounting. It should be borne in mind that 
full and accurate records are required by the Treasury Regulations. 

If the taxpayer has underestimated an asset’s useful life, he may 
not modify the depreciation taken for previous years but should 
spread the remainder of the cost over the balance of the useful life. 
For illustration purposes, the following may demonstrate the theory 
of depreciation allowance: 

1. Corporate Securities. No depreciation is allowed. 

2. Real Estate. Land is not depreciable. Only improvements may 

be depreciated. 

3. Residential Property. No depreciation is allowed on a residence 
nor on its furnishings, but a depreciation allowance is allowed 
for an owner of property who rents it to another for residen- 
tial purposes; or, if a house is used partly for a residence and 
partly for office purposes, an allocation may be allowed on the 
part used for office purposes. 

. Farm Property. Depreciation is allowed on farm buildings, 
farm machinery, and on livestock unless the livestock is listed 
in the inventory. Orchards and orchard equipment are de- 
preciable. 

. Automobiles. Depreciation is allowed if an automobile is used 
in a business or for income purposes. 

. Professional Libraries. A deduction can be taken for the de- 
preciation of professional libraries. This applies to books of 
permanent value. 
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. Contracts. Contracts may be depreciated. The cost or other 
basis may be recovered over the life of a contract. It must be 
an enforceable contract and must have a definite life. If the 
life is unlimited, no depreciation deduction can be taken even 
though it is shown that it is depreciating. 

. Patents. Patents are subject to exhaustion and obsolescence. 
The cost is ordinarily the basis. The depreciation should be 
taken over the life of the patent (17 years). It begins with the 
day of issuance of the patent. 

9. Formulae. Formulae are not subject to depreciation. 


10. Leaseholds. Ordinarily a lessee is allowed no deduction for the 
depreciation of leased property, but if he makes investments in 
depreciable property, then he can take a deduction. 

b. Obsolescence. 

Obsolescence results in the shortening of the useful life of a capital 
asset through changes in the state of the industrial arts due to the de- 
velopment of new methods, new inventions and new techniques. 
Allowances are made for these factors in the form of deductions from 
the taxpayer’s gross income in addition to those deductible for depre- 
ciation. Clear proof of this fact must be forthcoming from the tax- 
payer who claims the deduction. 


. Depletion. 

Section 23 (m) of the Code provides that a reasonable allowance 
for depletion and for the depreciation of improvements shall be al- 
lowed in the case of mines, oil and gas wells, other natural deposits 
and timber. Depletion allowances are granted on the theory that the 
taxpayer must be compensated for the exhaustion of the mineral 
contents of his property. In general, the taxpayer must have an eco- 
nomic interest in the depletable property in order to be entitled to the 
depletion deduction. The subject of depletion presents a most com- 
plex problem in federal income taxation, and in this article I can only 
hope to point out the basic outline of the subject. 

The first question to be determined is “what constitutes an eco- 
nomic interest?” The Regulations state that a taxpayer possesses an 
economic interest where he has acquired by investment any interest 
in minerals in place or standing timber and secures by any form of 
legal relationship income derived from the severance and sale of the 
mineral or timber, to which he must look for a return of his capital. 

Regulation 114 provides the basis for determining the depletion 
allowance with respect to mines, oil and gas wells, and other natural 
deposits. It sets out the three methods, which are: 

1. Cost Depletion. 

2. Alternative Methods. 

3. This may be listed as Percentage Depletion, Discovery Deple- 

tion, and Methods of Depletion For Timber. 
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d. Bad Debts. 


Prior to the Revenue Act of 1942, a debt had to be ascertained to 
be worthless, which requirement was responsible for much litigation. 
However, under the 1942 Act this requirement that the debt be 
ascertained to be worthless was eliminated, and, under the present 
statute, a deduction is allowed upon the single test that the debt has 
become worthless in the taxable year. This single requirement applies 
to debts which have become worthless in the conduct of the tax- 
payer's trade or business or as a proximate incident of his trade or 
business. The taxpayer is required to show that the debt became un- 
collectible in the taxable year for which a deduction is claimed. 

In determining the test of worthlessness, actual suit to enforce 
payment is not necessary to prove a debt to be worthless if all the 
surrounding circumstances clearly indicate that the debt is worthless 
and uncollectible. Bankruptcy proceedings is an indication that an 
unsecured debt is worthless. 

The Regulations set up methods of claiming bad debt deductions, 
and reference should be made to Regulation 111, 29.23 (k)-1(a) 
as to the method of claiming a bad debt deduction. 

The statutory period during which claims for refunds could be 
made for bad debts made deductible by the 1942 amendment was 
increased from three years to the present seven years, which increased 
time allowed for the filing of claims for refunds applies to capital 
losses resulting from worthless securities as well as to ordinary bad 
debt deductions. 


B. NON-BUSINESS EXPENSES 


Section 23 (a) (2) of the Code provides that all ordinary and necessary 


expenses paid or incurred during the taxable year for the production or col- 
lection of income or for the management, conservation or maintenance of 
property held for the production of income is allowed and may be deducted 
by an individual taxpayer. 

1. Requirements and Limitations. 


2. 


Under this Section of the Code, except for the requirement of being 


incurred in connection with a trade or business, a deduction is subject to 
all the requirements and limitations that apply in the case of a business 
expense. 

Judicial Developments of Section 23 (a) (2). 


Although Section 23 (a) (2) of the Code seemed to offer substan- 


tial relief to the individual taxpayers in the field of non-business ex- 
penses, a decidedly narrow view was taken by the Treasury Department 
and the lower courts with regard to their deductibility, particularly with 
respect to expenses for legal fees incurred for tax advice or litigation. 


a. The Bingham Case. 


The Supreme Court on June 4, 1945, reversed the previous 
tendency to narrow the meaning of Section 23 (a) (2) in its sweep- 
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ing opinion in the case of Trust of Bingham v. Commissioner, cited 
in the Almanac. In this case the petitioning trustees were allowed to 
deduct from the gross income of the trust sums paid to attorneys for 
legal services in contesting a deficiency assessment for advice con- 
cerning the payment of a cash legacy, and in connection with prob- 
lems arising upon the expiration of the trust and final distribution 
of the corpus. 

Now, under the newly-amended Regulations, generally the ex- 
penses paid or incurred by an individual in determination of the lia- 
bility for tax on his income are deductible. 


C. LOSSES 
Section 23 of the Code provides: 
“In computing net income there shall be allowed the following as deductions: ... 
“(e) In the case of an individual, losses sustained during the taxable year 
and not compensated for by insurance or otherwise— 
“(1) if incurred in trade or business; or 
“(2) if incurred in any transaction entered into for profit, though 
not connected with the trade or business; or 
“(3) of property not connected with the trade or business, if the 
loss arises from fires, storms, shipwreck, or other casualty, or 
from theft. No loss shall be allowed as a deduction under 
this paragraph if at the time of the filing of the return such 
loss has been claimed as a deduction for estate tax purposes 
in the estate tax return....” 

Under this Section, (1) and (2) are expenses and such losses must be 
distinguished from bad debts and other deductions. To bring a loss within 
the statutory provisions, profit must be the prime motive—not an incidental 
one. 


1. Capital Losses. 


Capital losses are deductible as business expenses computed according 
to the restricitons under the provisions of the statute relating to capital 
gains and losses. 


II. DEDUCTIONS AVAILABLE TO INDIVIDUAL TAXPAYERS 
WITHOUT REFERENCE TO THEIR INCOME- 
PRODUCING ACTIVITIES 


The theory of adjusted gross income was brought about and was impelled by 
the exigencies of war-time collection problems to simplify the computation of 
taxes to the greatest extent practicable. Under this Section, the taxpayer, in lieu 
of certain other deductions, may elect to take a standard deduction. If the tax- 
payer’s adjusted gross income is $5,000 or more, a $500 standard deduction is 
allowable. Where his adjusted gross income is less than $5,000, the taxpayer is 
allowed a sum equal to ten per cent of his adjusted gross income. A taxpayer 
with an income of less than $5,000 who elects to take the authorized standard 
deduction must pay the tax as calculated by the government table. 

It is important to know the methods of filing returns, and, should the deduc- 
tions set forth in the second part of this outline be greater than those allowed 
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by the optional standard deduction, then it would be to the advantage of the 
taxpayer to list such other deductions. 

The deductions available to individual taxpayers without reference to their 
income-producing activities may be listed as: 
A. CHARITABLE CONTRIBUTIONS 


In order for a charitable contribution by an individual to be allowed, the 
amount of the deduction must not be in excess of fifteen per cent of the ad- 
justed gross income, and the deduction will not be allowed unless it is made 
to an organization which is set forth and recognized under Section 23 (0) 
of the Code, which includes charitable and benevolent organizations and 
municipalities as well as States and the United States. 

It also must be noted that if a gift of property other than cash is made, 
the amount is determined by the fair market value of the property at the 
time of the donation and, like all other deductions, the burden of proof is 
upon the taxpayer to establish the deduction. 


. INTEREST 

The Code provides that all interest paid or incurred within the taxable 
year is deductible from gross income. With the exceptions to be noted, this 
provision makes all interest actually paid or accrued deductible without 
limit, whether the debt upon which the interest accrues arises out of a per- 
sonal or business obligation or whether the taxpayer is an individual or a 
corporation. The common tule, however, is that to be deductible the 
amount paid as interest must be separately ascertainable. 

All interest is deductible. It can be safely stated that all interest is allow- 
able as a deduction except the following: 


1. Interest paid on indebtedness incurred or continued to purchase or 
carry obligations the interest of which is wholly exempt from taxa- 
tion, for example, municipal bonds. 


2. Interest on indebtedness incurred or continued to purchase a life in- 
surance or endowment contract the premiums on which are payable 
within four years. 


3. Interest that serves as a carrying charge on unproductive and unim- 
proved real estate which may be capitalized if the taxpayer does not 
desire to treat such interest charge as a deduction in computing net 
income. 


The basic rule is that the interest must be on the taxpayer’s own obliga- 
tion. 


. TAXES 


Section 23 (c) provides that in computing his net income, a taxpayer is 
allowed to deduct from his gross income all taxes, with certain exceptions, 
which are paid or accrued within the taxable year. 

Thus, of course, in order to be deductible the tax must be a genuine tax 
and not a regulatory fee or license. 
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The Code, however, does set forth certain provisions under Section 23 
(c): 
1. Taxes That Are Enumerated as Non-deductible Taxes. 
The principal taxes which may not be deducted are: 
a. Federal income taxes; estate, inheritance, legacy, succession and 
gift taxes. 
b. Local taxes whose expenditure increases the value of the assessed 
property, such as sewer and paving assessments; federal excise and 
stamp taxes; income taxes. 


. CASUALTY AND THEFT LOSSES 


Section 23 (e) (3) of the Code provides for the deduction of losses of 
property suffered by the taxpayer, uncompensated for by insurance or other- 
wise, from fires, storms, shipwreck or other casualty, or from theft, even 
where such property is not connected with a trade or business, from the 
taxpayer's gross income for the taxable year in which the loss was sustained. 
The term “other casualty” does include deductions for losses resulting from 
the bursting of frozen water pipes, floods, earthquakes, etc. 

Taxpayers are entitled to deduct sums lost through theft or embezzle- 
ment. The great problem in embezzlement losses revolves about the re- 
quirement that the loss be claimed in the year in which the theft or em- 
bezzlement occurred, regardless of when the loss was actually discovered. 

You will note when you get into the subject that a great many hardship 
cases are had over this requirement. 


. EXTRAORDINARY MEDICAL EXPENSES 


Although the view that personal and family living expenses are not de- 
ductible is one of the keystones upon which the entire income tax structure 
is built, 2 limitation is applied to this concept in the case of extraordinary 
medical expenses. 

The Code allows deductions for such sums paid during the taxable year, 
not compensated for by insurance or otherwise, but only to the extent that 
such payment exceeds five per cent of the taxpayer’s adjusted gross income. 
The maximum deduction allowable for medical expenses in any one year 
is $1,250 in the case of a taxpayer having only one tax exemption, and 
$2,500 in the case of a taxpayer who has more than one exemption. 
NON-BUSINESS BAD DEBTS OF TAXPAYERS OTHER THAN COR- 

PORATIONS 

Prior to the Revenue Act of 1942, no distinction was made between busi- 
ness and non-business bad debt deductions. Both were deductible in full, 
except for losses sustained on securities. The law now provides for a special 
treatment for non-business bad debts. 

If the loss resulting from a bad debt becoming worthless relates to the 
taxpayer's trade or business, or if the relation is a proximate one in the con- 
duct of the trade or business in which he is engaged at the time the debt be- 
came worthless, the debt is not a non-business debt. Also, a loss resulting 
from securities becoming worthless is not a non-business debt. 
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With the two above exceptions, all losses suffered through bad debts are 
treated as non-business bad debts and as short-term capital losses rather than 
as ordinary fully deductible bad debts, and such capital losses are taken fully 
into account but are allowed only to offset capital gains. Non-business bad 
debts, as in the case of other capital losses, are deductible to the extent of 
$1,000 against ordinary income in any one year, and a five-year carry-over 
provision also is applicable. 


WAGERING LOSSES 
Section 23 (h) of the Code provides that losses from wagering transac- 
tions shall be allowed only to the extent of the gain from such transactions. 


ALIMONY AND SEPARATE MAINTENANCE 


The present Code provides that periodic payments made by a husband to 
a wife pursuant to a court order or decree divorcing or legally separating 
the spouses, or pursuant to the terms of a written agreement incident to 
such divorce or legal separation decree, are to be included within her gross 
income and excluded or deducted from that of her husband. 

Amounts paid by the divorced husband for the support of his minor 
children are not deductible from his gross income, nor are they included in 
the gross income of the wife. 

For further information on this subject, check Section 23 (u) of the 
Code. 


I. MISCELLANEOUS DEDUCTIONS 


1. Deduction for Blind. 

For 1948 and later years, if the taxpayer is blind, he is allowed an 

additional $600 deduction from gross income. 
2. Bond Premiums. 

Deductions from gross income are allowable for the amortization of 
premiums paid on the purchase of bonds. This means any interest- 
bearing bond, debenture note, or certificate of indebtedness with interest 
coupons. 








| 
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LEGAL AID AND THE COMMUNITY 


By ORISON S. MARDEN 


Chairman of the Standing Committee on Legal Aid Work of the 
American Bar Association 


EDITOR’S NOTE: This is the second of two articles on Legal Aid prepared 
for us by the Standing Committee on Legal Aid Work of the American Bar 
Association. The first appeared in the May, 1949, issue. 


In a previous article the effects of Legal Aid on the lawyers of a community 
were reported, based on results in forty cities throughout the United States 
which maintain Legal Aid Societies. 

What of the experience of these Legal Aid cities as to the effects of organized 
Legal Aid on the community as a whole? Again we find a great preponderance 
of favorable reactions. 

There is, of course, the fundamental fact that Legal Aid does assure equality 
before the law, and proves that such equality exists to all who are interested. 
This fact alone is a genuine source of satisfaction and pride to the citizens of any 
city, lawyers and non-lawyers alike. 

More than this, it protects a community from the kind of situation in which 
subversive ideas can flourish, for it is well understood that anti-democratic forces 
take advantage of any cause for resentment and magnify it for their purposes. 
The very existence of a Legal Aid organization removes a potentially serious 
argument from this element. 

Another benefit that Legal Aid brings to a city comes from the fact that the 
legal profession, through Legal Aid, joins the family of welfare agencies that 
already exists, and gives to these worthy organizations the advantage of legal 
counsel in connection with the rights of their clients and the means by which 
these rights can be protected and enforced. This is not only a basic consideration 
for promoting good citizenship, it also helps effectively to bring legal experience 
to bear upon social needs for remedial and preventive legislation. This is so be- 
cause Legal Aid lawyers and social agencies serve a mutual clientele. 

Along these lines, the Legal Aid Society takes over problems from the other 
agencies that rightly belong in the hands of a lawyer. In this way Legal Aid 
relieves the load from other agencies, permitting them to devote more time to 
the social case-work functions they are best fitted for. 

Difficult as it is to measure in dollars and cents, there is a definite plus value 
to the economy of a city in the service rendered by Legal Aid. Although indi- 
vidual cases involve so little money they are unattractive to lawyers, collections 
and savings for clients in the aggregate frequently exceed the cost of operating 
the office, sometimes many times over. Obviously this kind of service keeps an 
undetermined number of people from the public relief rolls, or from such ma- 
terial assistance as they would otherwise require. 

On the non-financial side of the picture, it is well known that Legal Aid or- 
ganizations keep families together as units, preventing the separation of chil- 
dren from the home unit and frequently making parents see that divorce is not 
the answer, or if it is, permitting new marriages which keep families together. 
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The gradual training of lower income groups to consult a lawyer before 
taking an action rather than after they are in trouble is an economic benefit to 
the community at large. Every Legal Aid organization is constantly educating 
people to this basic fact. 

Legal Aid helps people understand the law, and with understanding comes 
respect. That, too, is a major contribution of organized Legal Aid in the long- 
run development of a community. 

* * * 

In concluding this brief review of some of the beneficial results to be expected 
in establishing Legal Aid in a community, may I repeat in outline form the 
benefits to both the legal profession and the general public: 

A community directed law office, offering complete legal service in civil cases to 
all persons unable through lack of means to engage a private attorney, thereby increas- 
ing respect for the law. 

A resource which often reduces and sometimes prevents altogether the need of 
granting material relief, for example in such cases as the collecting of wages or alimony, 
or in the defense of unjust claims. 

A useful tool in social case work, especially in many types of marital problems and 
the custody or guardianship of children. 

An understanding legal member to complete the family of health and welfare agencies 
which protect the community's social well being. 

The education of a sizeable segment of the community on the value and importance 
of a lawyer's services. 

Contact between lawyers and community leaders in such varied fields as the Bench, 
politics, civic affairs, welfare, church, and business. 

A sound and warm relationship between the legal profession and the general public, 
the finest kind of public relations for members of the Bar. 

A training ground for younger members of the legal profession. 

A constructive answer to those who, on the one hand argue sincerely for socializa- 
tion of the legal profession, and on the other hand, those who stand to gain from dis- 
sension in our democracy. 

The American Bar Association is actively interested in establishing Legal Aid 
Societies in cities where they are needed. In most instances, it is not difficult for 
an active bar association committee, under good leadership, to arrange for the 
kind of Legal Aid service which is appropriate for a particular community. The 
Standing Committee on Legal Aid would be delighted to receive inquiries or 
comments from lawyers interested in this program. From our end we can only 
help “pass the ammunition.” It is up to individual lawyers and bar associations 
on the firing line to win the fight for equal justice to all in their communities. 

The committee may be addressed in care of Arthur E. Schoepfer, Executive 
Director, 16 A Ashburton Place, Boston 8, Massachusetts, or Orison S. Marden, 
Chairman, 14 Wall Street, New York 5, New York. 
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NOTICE AS REQUIRED BY THE PROBATE CODE* 


By FLoyD H. CoFFMAN, Probate Judge 
of Franklin County, Kansas 


The question of notice, or rather of adequate notice, continually plagues the 
Probate Courts, as indeed it does all Courts. The occasional remark of the Su- 
preme Court or the requirements of a careful examiner of a real estate title ne- 
cessitates our keeping constant attention on the question. 

Possibly the Probate Judges can get some comfort from the statement of Mr. 
La Rue Royce of the Salina Bar in his article “The Lawyer Examines an Abstract 
of Title” (18 J.B.K. 35). Mr. Royce said: 

“Our (Supreme) Court has said: “The probate business of this state has been exposed 

to administration by unskilled hands. The office is political, the term short, and ig- 

norance, inexperinece, inefficiency, and carelessness are likely to register their effects 
upon the devolution of titles accomplished through probate proceedings.’ 

“An examination of our Kansas reports, shows the Probate Courts do not have a 
corner on ignorance, inexperience, inefficiency and carelessness and that they have reg- 
istered their effects upon the titles resulting from judgments of our District Courts 
as well.” 

To this observation I pause to note that almost every probate proceeding since 
the advent of the 1939 Probate Code has been originated and piloted by a li- 
censed member of the Bar. Almost every order during that period of time has 
been requested of the Court upon advice of an attorney-at-law. Stronger then 
the lawyer’s duty to his client to obtain the desired end is his duty to keep faith 
with the Court. The lawyer is obligated to his client and the Court to know 
what notice is required and to request that the order of the Court prescribes it. 
If a reasonable doubt as to the required notice exists, he should fully apprise the 
Court of the conflicting authorities, and then give the Court the benefit of his 
considered judgment. 

Without adequate notice the Court lacks jurisdiction and its judgment is void. 
A void judgment can be attacked at any time. In re Estate of Oliver, 162 Kan. 
407, 415. 

The probate code was constructed upon the plan of adversary, as distinct from 
ex parte, procedure. It is well to keep this in mind, even though the Code in 
some instances provides that a particular order may be entered “with or with- 
out” notice. The appellate courts do not hesitate to strike an ex parte order 
made by a Probate Court which substantially affects the rights of an unrepre- 
sented, interested, party. (Paronto v. Armstrong, 161 Kan. 720, 727; Stein- 
kirchner v. Linscheid, 164 Kan. 179, 184). A statute relating to notice cannot 
be followed blindly and arbitrarily. All interested parties must be given notice 
where their interests will or may otherwise be prejudiced. 


The statute provides that a petition to set apart the homestead “may be heard 
with or without notice.” (G. S. 1947 Supp., Sec. 59-2235). Regardless of the 
wording of the statute an order which sets aside the homestead without notice 
to a claimant whose claim could only be satisfied from the sale of real estate set 


*Presented at the Kansas Probate Judges’ Association Convention, Wichita, Kansas, November 14-15, 1949. 
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aside as the homestead is void as to the creditor. In re Estate of Schroeder, 158 


Kan. 783. 

In Osment v. Trout, 156 Kan. 120, the Court has said: 

“Without elaboration, it may be said that an order made without notice and without 

appointment of a guardian ad litem authorizing a guardian to use assets of her ward 

to pay a claim proposed by her was not a final order or decision. It is obvious that in 

such case there was no one to appeal.” (P. 122) 

In Paronto v. Armstrong, supra, the welfare of a three-year-old child during 
his minority, the care of his substantial fortune, and the rights of the nearest 
kindred to the custody, care and education of the child, were involved. The 
Court said: 

“All of these were ignored by the ex parte order of the Court appointing Donald Arm- 

strong (a non-relative) as guardian of the person and estate of the child. We regard 

the order as void.” (P. 727) 

No discussion of notice is complete without mention of the appointment of 
guardian ad litem. No reference to Armstrong v. Paronto, supra, is complete 
without reference to In re Estate of Paronto, 163 Kan. 85. There the petition 
for administration was filed by a creditor and a surviving partner of the decedent 
on April 8, 1946. The latter was also an uncle of the decedent and the closest 
resident relative of the minor heir. It was set for hearing and a notice published. 
Copies of the notice were mailed to James Francis Paronto and to Donald R. 
Armstrong as guardian. On May 4, 1946, Armstrong filed a written defense 
alleging that he was the duly appointed, qualified and acting guardian of the 
estate of the only heir, the three-year-old son of the deceased, and that as such 
legal representative of the sole heir of the decedent he was entitled to be ap- 
pointed administrator of the estate. (163 Kan. 85, 87.) 

The Court points out that while Armstrong alleged that he was filing the 
defense as guardian and the legal representative, his only defense was that “he, 
as legal representative of the sole heir at law of the decedent, was entitled to be 
appointed administrator of the estate.” The Court opines that he was merely 
seeking the appointment for himself; that he alleged nothing in reality as a 
representative of the minor; and that his allegation that he was acting on behalf 
of the minor amounted to fraud. At the time the petition for appointment of 
administrator was heard in the Probate Court the two other actions regarding 
guardianship and custody of the minor involved herein were pending in the 
District Court and Supreme Court, respectively. The petitioners asked that a 
guardian ad litem be appointed but that was not done. The statute provides that 
the Court may appoint a guardian ad litem in any proceeding to defend a party 
who is under legal disability. (See G. S. 1947 Supp., 59-2205). 

“At the time this appointment of administrator was made there could not have been 

any doubt in the probate court's mind but that conflicting interests were presented by 

the issues. The actual question involved was not whether Donald R. Armstrong was 
entitled to be administrator of the estate because he had been appointed guardian. The 
actual issue was the best interests of the estate, and of the only heir and how best to 
safeguard them. Notice was sufficient under the statute but when Armstrong failed to 
file any pleading in behalf of the minor and the court refused to appoint a guardian 
ad litem the force and effect of that notice was lost. We hold it was an abuse of dis- 
cretion on the part of the probate court to refuse to appoint a guardian ad litem for 
the minor so his interests could properly be presented. So far as the probate court is 
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concerned nobody has yet appeared to defend the minor himself and his interests. The 

order of the probate court was of no higher standing than if it had been made’ with- 

out any notice whatever.” 

By the time of the District Court hearing of the appeal on the petition for 
appointment of administrator, guardians for the person (Bessie Cooner) and 
the estate (Planters State Bank) of the minor had been appointed and they had 
asked to be allowed to intervene. The Supreme Court says that in this situation 
the appointment of a guardian ad litem is not required, “since there was a duly 
appointed guardian asking to be allowed to plead for the minor.” 

Regarding the notice of hearing of a petition for the probate of a Will or for 
administration, the Court has said that where the statute provides that “If no- 
tice is by order of the Court not required to be given pursuant to Section 185 
(59-2209), the Court shall order notice thereof to be given, such notice, unless 
waived, shall be given in such manner as the Court shall direct.” (1947 Supp. 
Sec. 59-2222), it was not the intent to permit the Court to dispense entirely 
with hearing upon notice but merely to permit the Court to direct the giving of 
notice in a different manner than that provided for in Section 59-2209). Estate 
of Oliver 162 Kan. 407, 413. 

Waivers of Notice obviate the necessity for notices and other proceedings. 
The Waiver of Notice statute provides as follows: 

“When a petition is filed for the probate of a will or for administration, if all the 

parties interested as heirs, devisees, and legatees enter their appearance in writing, 

waive the notice otherwise required, and consent to an immediate hearing, a hearing 
may in the discretion of the court be had as if notice had been given.” (1947 Supp., 

Sec. 59-2223). 

This provision becomes more useful when applied with a provision in Code 
Section 59-2208 which reads as follows: 

—— required notice may be waived in writing by any competent person or by 

any fiduciary. 

Under the later provision any competent person may waive any notice which 
otherwise would be required to be served upon him; and any fiduciary may 
waive any notice which otherwise would be required to be given him as such 
fiduciary. This does not authorize a fiduciary, for example a guardian, to waive 
any noitce which is required to be given to his ward. (48 J C B 88). However, 
in an estate where there are minor heirs, a guardian may be appointed who may 
then waive notice and consent to the immediate hearing of the petition for the 
probate of a Will or for administration. While the Supreme Court has not been 
called upon to endorse this procedure it has been followed and, in my opinion, 
meets the requirements of due process of law. 

Finally, if the statute prescribed the manner of service, there must be substan- 
tial compliance with the statute; if the statute gives the Court discretion as to 
the manner of service, the Court should require notice to be given to all inter- 
ested parties not represented and there must be substantial compliance with the 
order of the Court. However, the Court may approve any manner of service 
which it had the right to direct in the first instance. Thompson v. Burge, 60 
Kan. 549, 57 Pac. 110, 72 Am. St. Rep. 369. In the last analysis all notices, 
whether prescribed by statute or by the Court at its discretion, are subject to the 
constitutional requirements of due process of law. 
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DOES DEATH QUIET THE TITLE?* 


By L. F. CUSHENBERY 
of the Oberlin, Kansas, Bar 


I believe all of us present have at one time or another discussed some phases 
of the new decisions of the Supreme Court regarding the new Probate Code and 
particularly those decisions having reference to what constitutes a claim against 
an estate and where such claims must be filed. I want to discuss with you two 
recent cases involving this question with a particular idea in mind. The idea 
that I have in mind and the question I will ask you to consider is the effect on 
land titles which those decisions have had. 

The first case I want to discuss with you is the case of Wright v. Rogers re- 
ported in 167 Kan. 297, which is the May, 1949, issue of the Advance Sheets. 
In that case certain heirs of one May Wright brought an action in the District 
Court of Decatur County, Kansas, to attempt to enforce a trust relating to land. 
This action was not brought until May Wright had been dead more than one 
year and there had been no administration of her estate. These heirs claimed 
that two of the defendants had obtained a deed to May Wright’s real property 
during her lifetime and that the deed had been obtained through fraud, duress 
etc., and had been obtained without any consideration. The plaintiffs in that 
action also claimed there was a confidential or fiduciary relationship between 
May Wright and her daughter and son-in-law, the defendants, who had ob- 
tained a deed to this property. The plaintiffs further claimed that by reason of 
the manner in which the deed was obtained, that is by fraud, that the defendants 
who obtained the same held the land only in trust and the court was asked to 
hold that this property was held in trust for all of the heirs of May Wright. This 
case went to the Supreme Court on this state of facts, solely on the precise ques- 
tion of whether such an action could be maintained after May Wright had been 
dead for more than one year and no administration had of her estate. The Su- 
preme Court held in this case that administration of May Wright’s estate was 
necessary within the year in order that an administrator be appointed who in his 
fiduciary capacity by himself or in conjunction with these other heirs could bring 
a proper action to recover this real estate alleged to be a part of her estate. The 
Supreme Court said further, that an action by heirs at law to set aside a deed ob- 
tained from a decedent by another of her heirs at law on grounds of fraud is 
tantamount to a claim or demand to a portion of the decedent’s estate and must 
be filed in the Probate Court within the time specified in Secion 59-2239 of the 
1947 Supplement. In other words, it is the duty of one seeking to assert a claim 
to cause administration to be had within the year and if that is not done that 
claim is wholly barred. 

Now if I should attempt to tell you that the Wright v. Rogers case would 
mean in effect that the title to land owned by a decedent was quited after the 
decent had been dead for more than one year unless a claim had been filed 
against the land, you might say that there could be many exceptions, such as a 
claim by an incompetent or a minor. I will demonstrate to you by the next case 


*Part of the Legal Institute held at Colby, Kansas, October, 1949. 





Dogs DEATH QUIET THE TITLE? 209 


that a minor and an incompetent have no more rights under this new code than 
any other person. The case I refer to now is that of Hoppas v. Bowman 167 
Kan. 761, which is the July, 1949, Advance Sheet. Here are the facts in that 
case which were admitted for the purpose of the appeal. A banker obtained a 
warranty deed without consideration from an incompetent and the banker knew 
at the time of the execution of the deed that the grantor was incompetent. The 
banker died a few years later and his estate was probated properly in the Probate 
Court of Decatur County. About a year and a half after his estate was closed the 
guardian of the incompetent commenced an action in the District Court to chal- 
lenge the validity of the deed on the grounds I have previously mentioned. The 
incompetent lost. The Supreme Court pointed out that this property was included 
in the inventory of the estate and that this property had been assigned to the de- 
fendants in the action, namely the widow and daughter of the deceased banker, 
by the Probate Court. The Court went ahead to hold that it was necessary that 
this incompetent take affirmative action to challenge the deed before the estate 
was Closed in the Probate Court. The Supreme Court ruled further that the 
judgment of the Probate Court decreeing the deceased grantee to be the owner 
of such real estate must be construed as decisive of the rights of the parties under 
the instrument of conveyance and to preclude the grantor even though an in- 
competent from thereafter challenging its validity. In case you might think the 
Supreme Court did not give proper consideration to the fact that the grantor 
was incompetent let me point out that the Supreme Court stated that these words 


“Saving to infants, persons of unsound mind” which were in the old Probate 
Code, were eliminated from the new Probate Code, therefore a minor or in- 
competent was entitled to no more protection than an ordinary individual. 


Now if you are not already convinced that the new Probate Code created a 
minor revolution let me call your attention to the fourth syllabus in the case, 
McVeigh v. First Trust Co. 140 Kan. 59, decided under the old Probate Code, 
where the court said “A Probate Court has no jurisdiction to try the title to real 
estate, and an Order of a Probate Court finding who are heirs of a deceased per- 
son will not be given any such an effect.” 

It is my honest opinion that these decisions under this new Probate Code have 
eliminated all of the ordinary defects in the title to land the owner of which has 
died since 1939. I am going to present that proposition to you by submitting a 
few questions to you. One of the most common defects in all Abstracts involves 
name discrepancies, abbreviations of names, etc. Even though we now over- 
look many such name discrepancies if they are old and allow the balance to be 
cured by an affidavit, what justification do we now have for making a require- 
ment about those at all? If the man owning the land has died since the adoption 
of the new probate code how could there be any defect because a name appeared 
as John P. Smith one place and John Smith the other? Most of us have found 
old affidavits of heirship, which are not in the proper form or perhaps we should 
say not in the form we use today. What difference would it make what the 
form was as long as the names of all of the heirs are actually shown in the affi- 
davit? Suppose you find where a Corporation has made a conveyance and it 
does not appear that the corporation had authority to make that conveyance. 
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What difference would that make? Any claim as a result of that conveyance 
would have had to be made against the estate of the decedent. Or you are ex- 
amining an Abstract and you find where the marital status of the grantor is not 
shown or perhaps his wife has not joined in the conveyance. Under the decision 
of Hoppas v. Bowman what difference does it make if the man had a wife and 
seventeen children none of whom joined in this conveyance? No doubt you 
have found a receiver's deed some forty years old in an abstract and it is disclosed 
that the receiver was appointed by a foreign court and had no authority to make 
conveyance of Kansas property. There is an old decision of our Supreme Court 
holding that such receiver's deeds are absolutely invalid. What is the effect of 
that decision today? For some reason, a good many years ago many deeds were 
executed to a trustee and there is never any showing as to the nature of the trust 
or who were the beneficiaries of the trust. This has always been a perfect excuse 
to quiet title. What difference does it make if the beneficiaries of the trust were 
fifteen incompetent, illiterate, illegitimate, minor children? They would still be 
barred by the case of Hoppas v. Bowman. Many if not most of the old fore- 
closure actions and partition actions contained some substantial defect. Let us 
assume that no service of summons was even had upon the necessary patties. 
Would those parties not now be barred by the case of Hoppas v. Bowman? 

As I said in the beginning I am convinced that the ordinary defects such as 
I have pointed out above are absolutely cured by the death of the owner of the 
land, plus the elapse of one year whether administration was had or not. Of 
course liens against the land at the time of the owner’s death are specifically 
excepted by statute. I can think of many other situations where I’m not as posi- 
tive of the effect on a land title of these decisions I have reviewed. For instance 
suppose a man and wife owned some property in joint tenancy with right of sur- 
vivorship, and other property was owned solely by the husband. Suppose the 
property in joint tenancy was by error included in the inventory and when the 
estate was closed the property was decreed half to the widow and half to the 
children. What would be the effect of that judicial determination? Suppose that 
a deed was forged and placed of record and then the party procuring the forged 
deed died. Assume that property was then inventoried in his estate and the 
estate properly administered and closed. Surely the party actually owning the 
land would not be barred by the action of the Probate Court. It is easier to find 
exceptions regarding personal property. Let us assume that one heir managed 
to obtain and secrete twenty-thousand dollars worth of bonds or other such per- 
sonal property and the other heirs found out nothing about it for a period of four 
or five years. The Supreme Court indicated in dicta in the case of Wright v. 
Rogers, that under such circumstances the Probate Court could grant proper 
relief against such a fraud. From that dicta it would appear that administration 
could be had even after a period of several years to prevent fraud, but what about 
the fraud alleged in the two cases I have reviewed? 

Gentlemen, your advice and comments on the questions I have raised will 
be appreciated. 
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TITLE EXAMINER REQUIREMENTS IN EVENT OF DEATH 
OF A JOINT TENANT 


By J. ROBERT WILSON, Manhattan, Kansas 
of Charlson and Wilson, Abstracters 


The recent popularity of joint tenancy deeds is leading to a new question in 
title examiner circles, namely: “What to require in event of death of one of 
the joint tenants?” To this date the writer’s observation of examiners’ require- 
ments in such instances has been that the examiners have required the absrtacter 
to show the proof of death of the joint tenant and the clearance as to the State 
Inheritance Tax and as to the Federal Estate Tax. It is submitted that the ex- 
aminer should also make inquiry as to the existence of a will of the deceased 
joint tenant. If there be a will, then the examiner should carefully examine it 
to determine whether the will attempts to dispose of the jointly owned property, 
and if it does, require the surviving joint tenant and the devisees of the property 
in the will to join in the conveyance, unless the surviving joint tenant files a 
formal election not to take under the will. If no will be found, the examiner of 
Kansas titles should not approve the surviving joint tenant’s deed conveying the 
formerly jointly owned property until one year after the death of the deceased 
joint tenant, in order to pass safely the statutory period for a will to be admitted 
to probate, which could affect the surviving joint tenant’s interest in the jointly 


owned property. 


It is true that the general rule is well established to the effect that a joint 
tenant cannot devise his interest in a jointly owned propery. See American Juris- 
prudence, “Cotenancy,” Paragraph 14; also, citations found in 129 A.L.R. 818. 
In Gould v. Kime (1834), 2 Myl & K 304, 39 Eng. Reprint 959, the Court 
stated: 


“It is certainly undoubted law that a joint tenant cannot devise even his own share; for 
as the will cannot take effect until his decease, and at that instant the share vests in his 
companion, so were he even to devise to his companion, he would take, not by force of 
the devise, but by the survivorship, and would be in of the original estate.” 

However, the examiner must always remember the doctrine of election, which 
arises in the instance of the testator devising the jointly owned property to some- 
one other than the other joint tenant, and then giving to such other joint tenant 
other property by the will, thereby putting such other joint tenant to an election 
between retaining his original interest in the jointly owned property or accept- 
ing the benefits granted him by the will. 

The Kansas Supreme Court has adhered to the doctrine of election. In Aten 
v. Tobias, 114 Kansas 646, 220 Pacific 196, it was held that where a testator 
devises property, the title to which is held by his wife, and she gives her written 
consent to such testamentary disposition of it, the wife thereby in effect re- 
nounces her right of ownership in the devised property and bars all persons 
whose rights thereto must be claimed through her. The Court stated therein on 
Page 653: 


“The rule is that if a testator devises property not owned by him, but owned by a 
devisee or legatee under the will of such testator, and such devisee or legatee accepts 
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a devise or legacy bestowed upon him by the will, he thereby in effect renounces his 
right of ownership in the property which the testator has assumed to make of it, and 
confirms and ratifies the testamentary disposition made of it by the testator.” 


Also, see Hughes v. Hughes, 152 Kansas 720, 107 Pacific (2d), 672, and cita- 
tions thereunder. 


As to the intent of the testator, the majority rule seems to be that the intent 
must be made clear beyond all reasonable doubt that the testator intentionally 
assumed to dispose of his devisee’s real estate before the devisee (who is also the 
joint tenant) can be held to an election. Young v. Biehl, (1906) 166 Ind. 357, 
77 N.E. 406; Pomeroy’s Equity Jurisprudence, Sec. 472; 2 Underhill on Wills, 
Sec. 730; 28 R.C.L. 233. In Wilkison v. Wilkison, 130 Kansas 424, 286 Pa- 
cific 152, it was held that in the absence of an unequivocal expression in the will 
of a testator of his intention to dispose of property not his own, it will be pre- 
sumed that the testator intended to dispose of his own property alone. Also see 
Page on Wills, Vol. 4, p. 1347; Benton v. Alexander, 224 N.C. 800; 32 S.E. 
(2d) 584; 156 A.L.R. 814; Job Haines Home for Aged People v. Keene, et al, 
(1906) 87 N.J. 509, 101 Atl. 512. 

There are a number of cases which have held that where a surviving joint 
tenant has accepted provisions for his benefit under a will of the deceased joint 
tenant, in which will the jointly owned property was disposed of to another, the 
surviving joint tenant thereby lost his title to the jointly owned property. In re 
Arp’s Estate et al, 83 Ind. App. 371, 147 N.E. 297, it was held that where the 
husband devised property, including property held by him and wife as tenants 
by entireties, in trust for wife with provision that, if wife elected to accept pro- 
visions made for her by law, provisions of will as to her should be ineffectual, 
and if she accepted provisions of will, she took by devise and not as survivor 
by entireties. In Tolley v. Poteet (1907), 62 W. Va. 231, 57 S.E. 811, it was 
held that where a testator bequeathed personal property to his wife, and also 
the life use of a portion of a farm which had been conveyed to them jointly, she 
was put to her election between her own interest in the farm and the provisions 
for her benefit in the will. In Young v. Biehl, 1906, 166 Ind. 357, 77 N.E. 406, 
it was held that although where a tract of land in question was owned by testator 
and his wife as tenants by the entirety, such land on testator’s death passed to the 
surviving wife, regardless of any attempt of testator to make a different dis- 
position by will, yet if the wife failed to repudiate the will in the time required 
by an Indiana Statute, and if the wife received benefits under the will, she was 
equitably estopped from asserting her title to the land in question as survivor of 
the entirety. In Job Haines Home for Aged People v. Keene et al, 87 N.J. Eq. 
509, 101 Atl. 512, it was held that where testator devised to his wife for life 
with remainder to his son property owned by entireties ‘The house and premises 
where I now reside,” the specific gift to the son put the widow, who also took a 
bequest of personal property under the will, to an election, and where the widow 
in such case elected to take under the will, her interest in the property as a tenant 
in entireties was lost. In Thurlow v. Thurlow, 1944, 317 Mass. 126, 56 N.E. 
(2d) 902, it was held that where widow accepted benefits under will setting up 
a trust fund for widow with right to use both income and principal thereof dur- 





TITLE ON DEATH OF A JOINT TENANT 213 


ing her life, and including therein stock held by husband and wife as joint ten- 
ants and therein disposing of remainder interest in said stock held by husband 
and wife as joint tenants after death of widow, the widow’s election to take under 
the will must after her death be regarded as a finality. In Will of Schaech: 
Schaech v. Schaech (two cases) 252 Wis. 299, 31 N.W. (2d) 614 (rehearing 
denied in 33 N.W. (2d) 319), it was held that where a will bequeathed to the 
testator’s wife all of the testator’s personal property, except as otherwise stipu- 
lated, and bequeathed to third persons specified sums of money to be paid out 
of life policies payable to the testator’s wife as beneficiary, and devised to a third 
person the testator’s interest in real estate held by the testator and his wife in 
joint tenancy, the wife was required to elect whether she would take under the 
will or at law, and her election to take under the will bound her to surrender 
her property given by the will to third persons (distinction made from ruling 
in Christman v. Christman, 163 Wis. 433, where the ex-wife of the testator re- 
ceived no property by the terms of the will that belonged to the deceased, and 
was thus not charged with the duty of election). Also, see Page on Wills, Vol. 
4, Sec. 1358; Benton v. Alexander, 224 N.C. 800, 32 S.E. (2d) 584, 156 
A.L.R. 814; Marquette Law Review, December, 1948, Page 230. 


There are a few cases holding to the contrary, most of which have distinguish- 
ing features which take them out of the operation of the general rule, such as 
in the case of Benton v. Alexander (supra), where the testator gave his wife 
nothing in the bequest in lieu of their jointly owned property, except the priv- 
ilege of paying the deficiency caused by the fact that his assets did not meet his 
liabilities. Also see Webber v. Webber, 217 Mich. 178, 185 N.W. 761; York 
v. Adams (1939), 277 Ky. 577, 126 S.W. (2d) 1077; Flynn v. Parker 
(1917), 256 Pa. 186, 100 Atl. 741. Under a will purporting to give to the 
testator’s widow all of his household goods and effects, and, in lieu of dower 
and all other rights, the life use of real estate which the husband and wife had 
owned as joint tenants to which she was entitled as survivor, the Court, in Com- 
missioner of Internal Revenue v. Kelly (1936) C.C.A. 7th, 84 F (2d) 958 
(writ of certiorari denied in Helvering v. Kelly (1936), 299 U.S. 603, 81 
L.Ed. 445, 57 Sup. Ct. 23), while recognizing that if a benefit is conferred upon 
a person by the provisions of the will of another, and such will assumed to devise 
or bequeath to such person property already owned by him, such person is put 
to an election as to whether he will take under the will or assert his legal rights 
and renounce such benefits, held that, since the record contained no evidence of 
any household goods or effects owned by the testator at the time of his death, 
no election was necessary (although the widow could have made an election), 
the will having given her no benefits for accepting that which she was com- 
pelled to renounce—her right to the fee simple in the real estate. Also see Lamb 
v. Lamb, 226 N.C. 661, 40 S.E. (2d) 29, 156 A.L.R. 814; Byrd v. Patterson, 
229 N.C. 156, 48 S.E. (2d) 45. 

The weight of authority is to the effect that a legatee or devisee under a will 
is not bound to accept a legacy or devise therein provided, but may disclaim or 
renounce his right under the will, even where the legacy or devise is beneficial to 
him, provided he has not already accepted it. Strom v. Wood, 100 Kan. 556, 
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164 Pac. 1100; 69 C.J. Wills, Sec. 2168, Page 674; 28 R.C.L., Wills, Sec. 351, 
Page 352; Thompson on Wills, Sec. 479, Page 567; Page on Wills, Vol. 4 Secs. 
1402 through 1404, p. 140 et seq., Bacon v. Barber 110 Vt. 280, 6 Atl. (2d) 
9, 123 A.L.R. 253. 

In summation, the examiner of titles should determine, in event of the death 
of a joint tenant, whether the deceased joint tenant left a will. If there be no 
will, the examiner of Kansas titles may safely approve the conveyance by the 
surviving joint tenant one year after the death of the deceased joint tenant 
(Sec. 59-617, 1947 Supplement to the General Statutes of Kansas). If, how- 
ever, there be a will, the examiner should require the abstracter to set out fully 
the will in the abstract to determine whether the deceased joint tenant attempted 
to dispose of the jointly owned property therein. If the will does attempt to dis- 
pose of the jointly owned property to one other than the surviving joint tenant, 
then the examiner should require an election to be filed by the surviving joint 
tenant or require the surviving joint tenant and the devisee under the will to 
join in the conveyance. 
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AN AMENDED BIRTH CERTIFICATE FOR 
LEGITIMATED CHILDREN IN KANSAS 


By ALBERT O. KIESOW 
of the Kansas City, Kansas, Bar 


A domestic problem of no little social significance in Kansas is the amend- 
ment of a birth certificate of children born out of wedlock who have been legiti- 
mated by the subsequent intermarriage of their parents. 

At the present time under the existing procedure now in effect in Kansas 
when a child is born out of wedlock the. original birth certificate of the child 
shows the maiden name of the mother as the last or surname of the child. As- 
suming that the father and the unwed mother of the child intermarry, as is often 
the case, in order for the parents to change, amend, or supplement this original 
birth certificate which gives the surname of the child as the last name of the 
unwed mother it is necessary for the parents to adopt the child through proceed- 
ings in the probate court. In effect the natural parents are forced to go through 
protracted, expensive, adoptive proceedings for the simple purpose of obtaining 
an amended birth certificate for their own child. After complying with the 
adoption procedure and upon final decree of the court a certified copy of the 
adoption order is submitted to the Kansas State Board of Health, Division of 
Vital Statistics, and at that time the adopting parents (who are actually the nat- 
ural parents) may complete a new birth certificate showing them to be the nat- 
ural parents of the child. This new birth certificate, which in reality is no more 
than an amended certificate is then recorded and certified copies of it may be 
obtained in the usual manner. From that date on every record pertaining to the 
child will show the adoptive parents as the natural parents and the old original 
birth certificate of the child is forever taken out of circulation. 

Inasmuch as adoption is an act by which the relations of paternity and affilia- 
tion are recognized as legally existing between persons not so related by nature,’ 
the effect of the present procedure in Kansas is that the natural parents are being 
forced to adopt their own child. It is the writer’s belief that our adoption stat- 
utes,” complete and thorough as they are, were not intended, nor was it the in- 
tent of the legislature, that natural parents would have to adopt a child with 
whom they are affiliated with by nature merely in order to change, supplement 
or amend a birth certificate. Yet, since the birth certificate of a child of an un- 
wed mother does have the surname of the mother on his birth certificate, this 
birth certificate will continue of record throughout the life of the child unless 
the natural parents adopt the child as aforesaid. 

Our statutes at present clearly contemplate that the only procedure by which 
this birth certificate may be changed, altered or amended is by the parents 
proceeding through prolonged, specific requirements which must be fulfilled 
ptior to any application for a new, supplemental or amended birth certificate 
for their own child. This is the only method at present by which the division of 
vital statistics will be required or has authority to remove from their files a birth 


1. In re Sessions’ Estate, 70 Mich. 297. 38 N.W. 249, 14 Am. St. Rep. 500. I. Woods & Phrases, pp. 206. 
» GS. 1935. 38-105, 38-106, 38-107-114-117-118. 
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certificate of a child born to an unwed mother,’ in order to change the name of 
the child so that the surname of the child will correspond with that of its father. 

From a practical standpoint the effect of this situation is that it is entirely 
possible, and in one specific instance of which the writer is personally ac- 
quainted, a man and wife have more than one child, the birth certificate of their 
first born showing the child’s surname to be the surname of the mother and the 
birth certificate of the other children to be that of the father. Yet they are all 
brothers and sisters, all of the same flesh and blood, equally related by nature 
to the same parents and going by and under the surname of their father. What 
an embarrassing, perplexing thing it is going to be for this one child the day 
certain he finds that the name on his birth certificate is different from that of 
his brothers and sisters. 

The legal adoption by one person of the offspring of another giving him the 
status of a child by adoption was unknown to the common law,‘ and in the 
sense in which the term is used in the United States was not recognized in Eng- 
land until the enactment of an adoption statute in 1926.? Since it was unknown 
to the common law, adoption exists in the United States only by virtue of stat- 
ute.° According to the civil law children born before the marriage of the parents 
are rendered legitimate by the marriage, and in many states statutes have been 
enacted providing, in accordance with the civil law that the marriage of parents 
shall render legitimate for all purposes, a child born before the marriage.’ 

A few of the states have recognized the necessity of amending such a birth 
certificate where the natural parents intermarry subsequent to the birth of the 
child and which gives the maiden name of the unwed mother as the surname of 
the child and have accordingly enacted statutes providing an efficient, inex- 
pensive and logical method of amending, or supplementing the birth certificate 
to correspond to the surname of the father. 

In Massachusetts® if a person shall have acquired the status of a legitimate 
child by the intermarriage of his parents and acknowledged by his father, or 
the courts have made an adjudication of paternity, the record of his birth shall 
be amended or supplemented so as to read, in all respects as if such person had 
been reported for record as born to such parents in lawful wedlock, and Section 
7 of Chapter 190 of the General Laws of Massachusetts, as amended by St. 
1943, c. 72, Sec. 1, provides that: 

“An illegitimate child whose parents have intermarried and whose father has acknowl- 

edged him as his child or has been adjudged his father shall be deemed legitimate and 

shall be entitled to take the name of his parents to the same extent as if born in lawful 
wedlock.” 

In Nebraska statutes have been enacted? which provide among other things 
that a child whose parents marry is legitimate and also provide that upon the 
marriage of the parents and the receipt of a certified copy of the marriage cer- 
tificate and a statement of the husband acknowledging paternity, the depart- 

‘ |e “Hull. 155 N.Y. 140, 49 NE. 661. 
- Dicey hime of Laws. 3rd Ed. 27, 502, 503. 
Olmstead v mitead, 190 N.Y. 458, 83 N.E. 569, 122 Am. St. Rep. 585. 
| Massachusetts 13. Chap. 273. 
; Nebraska, HS. 1943, 15-105; HS. Supp. 1947, 71.628. 
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ment of health shall issue a new birth certificate in the new name of the child 
so legitimated and gives the form of the certificate of birth which then becomes 
the birth certificate of the child. Section 71-629 R.S. Supp. 1947, continues 
with the provision that certified copies of this birth certificate may be made but 
the original certificate of birth may only be available for inspection upon the 
order of the court of competent jurisdiction. 

In Pennsylvania, a similar statute’® provides that in cases of legitimation, and 
upon proof thereof, a new certificate of birth in the new name of the legitimated 
child shall be prepared. The evidence upon which the new certificate is made 
and the original record being sealed, filed, and opened only upon order of court, 
and in Michigan, by statute," if the father, by writing executed, acknowledged 
and recorded like deeds of real estate, but with the judge of probate, acknowl- 
edged such child, it is legitimate for all purposes. 

After analyzing the procedure in effect in Kansas it can readily be seen that 
the Crucifixion, the chastisement and the embarrassment, is going to fall en- 
tirely upon the child who has been innocent of the whole matter and it is he who 
will be subjected to explaining the discrepancy in his name and the name of his 
appearing upon his birth certificate. 

If the parents of such a child neglect to take out adoption proceedings to cor- 
rect his birth certificate, the child in all probability will grow to manhood be- 
fore needing a birth certificate and then for the first time learn of the discrep- 
ancy in names. He then will be subjected the rest of his life, everytime he needs 
a birth certificate to, either showing by affidavit that he is one and the same 
person as appears on his birth certificate notwithstanding the discrepancy in 
names or he has the alternative of petitioning the district court for a change of 
name, to conform to the name he has always gone by, and then, whenever a 
birth certificate is needed, he must accompany the certificate with the order of 
the court showing that the name on the birth certificate has been legally changed 
to the name he has always thought to be his name in the first place. 

On the other hand, if we assume that the parents have gone through the 
adoption proceedings, as many parents have, merely to correct the name on the 
birth certificate, there is always the possibility that the child will find out that 
adoption proceedings were once taken out in his behalf, giving rise to a doubt 
as to whether he actually was begotten by the parents whom he has always 
thought to be his natural father and mother. 

The purpose of this paper is to point out a weakness existing in our probate 
procedure, which unfairly subjects a child to untold embarrassment, perhaps 
throughout his lifetime, and which unfairly again subjects a man and wife to 
the embarrassment of adopting their own child merely to correct, or amend, a 
name on a birth certificate, and it is hoped that this problem will be brought to 
the attention of the forthcoming legislature in order to simplify this unjust pro- 
cedure in effect in Kansas today. 


_ 


10. 35 Purdon’s Pennsylvania Statutes Annotated. Sec. 505.22. Act of General Assembly No. 192. 
11. Comp. Laws Mich. 1929. Sec. 13443. . 
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STATE DELEGATE TO AMERICAN BAR ASSOCIATION 


To the Kansas Members of the 
American Bar Association: 


You have been generous in our election for several years past to serve as the 
Kansas State Delegate in the House of Delegates. Our present three-year term 
expires at the close of the annual convention at Washington, D. C., in Septem- 
ber, 1950. 


It is our conclusion that the happy associations in the House of Delegates 
should now be available to some other of the lawyers of the State of Kansas, 
which abounds in those who would scintillate in the deliberations of the House. 


This, then, is to announce that for the new term we not only do not choose to 
run, but we are not standing for reelection. 


With thanks and appreciation for the honors at your hands, 
Sincerely yours, 


[Signed] DoucLas Hupson 


Fort Scott, Kansas 
February 1, 1950 
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ARTICLE 
COMPETENCY OF WITNESSES 


By M. C. SLOUGH, Associate Professor 
University of Kansas School of Law 


A. HUSBAND-WIFE 


Whenever we begin to discuss the problem of husband and wife and their 
testimony in the courtroom we immediately are faced with the double-headed 
anomaly—privilege and incompetency—two terms born of the common law 
and introduced to American statute books, and never thoroughly digested by 
legislators or lawyers. 

Our Kansas Code of Civil Procedure’ reads in terms of incompetency, hus- 
band and wife being incompetent to testify for or against each other concerning 
any communication made by one to the other during marriage whether called 
while that relation subsided or afterward. Simple on its face the statute is fraught 
with many inponderables, e.g., 1. how long shall incompetency last? after death? 
after divorce? 2. what type of communication does the law encompass? 3. must 


1. Kan, G. S. 60-2805 (1935) 
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the protected spouse have a legal interest in the cause of action at bar? We can 
not answer any of these questions intelligently until we have dug deeply into the 
historical ramifications of the problem, to discern from what source these many 
concepts derived, then having satisfied ourselves, move on to further discern 
how the mass of precedent can be assimilated to fit into a code of procedure for 
Kansas practice. 


First of all it is mandatory that we bear in mind the distinction between the 
“incapacity” of the spouse to speak “for” the other and the “privilege” not to 
testify “against” the other. Both concepts have developed together and have 
matured together through the better part of four centuries, though they have no 
necessary connection in principle.? At common law, disqualification (incom- 
petency) concerned only the incapacity of the spouse to speak for the other. 
Testimony against the other spouse was linked up with a privilege against anti- 
marital fact. No one knows the precise time of origin of this privilege; at least 
we are aware that it existed by the time of Coke, and it comes into prominence 
at approximately the period that disqualification comes into the scene. However, 
it is fairly well agreed that the privilege against anti-marital fact existed before 
disqualification, because the very earliest cases on record recognize the privilege, 
but fail to recognize disqualifications.’ At the outset it is important to note that 
this privilege is limited to testimony which disfavors the “legal interests” of the 
other spouse, thus if a spouse is not a party to the suit or has no material interest 
in it, the other has no privilege not to testify against him.‘ 


And since a deceased party as his living self can not be a party to the suit, 
testimony concerning him can not strictly be said to be testimony against him— 
thus death terminates the privilege.? The privilege is dissipated despite the fact 
that testimony relates to matters which occurred during the existence of the mar- 
riage relation. On the same basis the privilege should also cease in case of di- 
vorce. 


It goes without saying that you will find many rulings contra, due primarily 
to an unfortunate but inevitable confusion with another privilege which has no 
relation to testimony concerning anti-marital facts. This second privilege, which 
we might more correctly label the “communication privilege” prohibits the dis- 
closure of marital confidential communications—it may be called the “new” 
privilege as distinguished from the “old” privilege with reference to anti-marital 
facts.© When the legislatures in the various American jurisdictions took the first 
steps to reform the antiquated rules (disqualification and the anti-marital fact 
privilege) they expressly enacted the new privilege into existence, hence this 

2. Wigmore, Evidence (3d 

3. Bent v. Allot, Cary 135 (158 In this case a wife’s testimony on her husband’s behalf is treated as re- 
ceivable, while his privilege to keep her from testifying against him is apparently sanctioned. Subsequent to this 
ruling there are further citations bearing out the fact that the privilege was extant during the 16th and 17th cen- 


turies, yet absolute disqualification does not appear im the rulings of the court until the period circa the reign of 
Charles II. See Wigmore, supra note 2, at § 600; § 2227 notes 8-12. 


Ed.) $$, 2227 (1940) 





4. It has been argued that the privilege should survive death in that a policy of fairness requires that husband 
and wife refrain from condemning each other, yet the argument has consistently a met with the proposition that 
Preservation of eternal tranquility is not worth the sacrifice of establishment of the truth. _ ; 

State v. Roberts, 95 . 280, 147 Pac. 828 (1915) (wife of co-indictee already tried who is now deceased 
offers adverse testimony—accepted. 

6. Wigmore, supra note 2 at § 2332. In point of time this privilege follows the privilege which refers to_dis- 
closure of anti-marital facts. In the second half of the 17th century an instance of its application is found (Lady 
Ivy's Trial, 10 How. St. Tr. 555, 628) yet definite statement of the privilege is not found until the statutory re- 
forms of the Common Law Procedure Act and the decisions of the latter half of the 19th century.) 
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privilege in large measure owed its existence to nineteenth century legislation, 
which in turn offers diverse interpretations. 

The purpose of the new privilege being to insure free and unrestrained privacy 
of communication, it would seem necessary that the communication be confi- 
dential, since there would be no apparent purpose in creating a privilege to pro- 
tect non-confidential utterances. However, despite the manifest desire of leg- 
islators to protect only the confidential utterance, the fundamental element of 
confidence is not expressly named in many statutory enactments;’ some courts 
have construed the word communications in the proper spirit as necessarily 
meaning confidential, others have applied the wording of the statutes literally, 
which is, of course, dead wrong.® 

In one sense the privilege not to testify against the other spouse is broader 
in that it excludes testimony to any adverse facts even though they are derived 
from sources wholly separated from the marriage confidence; and yet it is nar- 
rower in the respect that it applies only to testimony adverse in its tenor and ad- 
verse to a party to the cause or to one in equivalent position. 

Since this new privilege applies only to communications, not to acts or trans- 
actions, the reasoning prevailing is much analogous to the attorney-client priv- 
ilege.” Ordinarily the mere doing of an act by the husband in the wife’s presence 
is not a communication; there must be something in the manner of an invitation 
of the wife’s presence with the object of bringing the act directly to her knowl- 
edge.'° As one might expect, the privilege is not terminated by death or divorce, 
the confidences must be protected at any cost.'’ In this respect it differs not only 
from the marital privilege against adverse testimony, but from the marital dis- 
qualification as well. Nevertheless, where the spouse entitled to the privilege 
is deceased, the surviving spouse should be allowed to waive the privilege, cer- 
tainly where the interest of the deceased is to be protected.’” 

This naturally gives rise to the question—to whom does the privilege belong? 
Our answer must be—the communicating spouse—because he is the one who 
should have the freedom from apprehension with reference to his own remarks, 
thus the addressee spouse is not entitled to object to waiver by the communicat- 
ing spouse. Despite the fact that the policy behind the privilege would permit 
waiver by the communicating spouse, a few courts have completely ignored the 
doctrine of waiver, apparently confusing the privilege with disqualification.’ 

i Note Kan. G. S. 60-2805 (1935) cited supra note 1, which holds that the following are “incompetent” to 
testify: ‘‘Husband and wife, for or against each concerning any communication made by one to the other dur- 
ing marriage, whether called while that relation subsisted or aferwards."” Nowhere in this statutory enactment 
does the word ‘“‘confidential” appear, thus a } interpretation will find us very far afield from original inten- 


tions. Perhaps it is proper to presume that all marital communications are confidential until the contrary appears. 
> See a complete collection of case interpretations of the various statutes in Wigmore, supra, note 1 at § 2336 
a. 1. 
9. Discussed infra. 
—, In hey instances actions have spoken louder than words. For examples of actions construed as communi- 
Smith v. State, 198 Ind. 156, eek N.E. i) pi52e: Whi v. Kirk, 104 Miss. 776, 61 So. 737, 
62 So. 432 (1913); Wharton Crim. Ev. (10th Ed.) §3 
11. Anderson v. Anderson, 9 Kan. 112, 115 rod hog , a wife in an action against her husband and his 
vendee to set aside a deed to the homestead because her signature to the deed was obtained by duress, was not al- 
lowed to testify to threats made to her by her husband while the marriage relation existed.) 
12. Wigmore, supra note 1, at § 2341. 
13. Chapman v. Holding, 60 i. , a, 538 (1877); Com. v. Cronin, 185 Mass. 96. 9! m, —- (1904) 
Capea oh 's wife’s testimony re her Tome y declarations ° her were offered by the id excluded ) 
v. Hoyer, 94 Ohio 351, 14 NED: m1 ( 1218) —_ was yy st a note signed Ay oe ed and wife was 
duly executed; the w ife testified on her ow she signed it at his request—was held, plaintiff inning. 
that the privilege was > ao hence Ay ah ay is ye to exclude testimony which both husband and wife 
desire to offer, clearly waiving their privilege. ) 
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When we turn to the anti-marital fact privilege we again find that rulings con- 
cerning waiver are far from expressing a unanimous opinion. If we consider 
the reason most commonly advanced in support of the privilege, namely, the 
prevention of marital dissension, it would seem that the privilege belonged to 
the marital “party,” and not to the marital “witness.” But when we consider 
another suggested reason for the privilege, namely, immunity from the repug- 
nant situation of being condemned by one’s spouse or becoming the instrument 
of a spouse’s condemnation, the privilege seems to be equally that of party and 
of witness. Because of this inherent conflict, the decisions make few precise 
rulings, and are rarely in accord in that individual statutes require varying inter- 
pretations."* 

Another distinction between the communication privilege and the older one 
is that the latter affects only the party’s or interested person’s husband or wife; 
legal interest has no bearing on the newer privilege.’ Where the old privilege 
was applicable only where testimony was adverse, the new one can be applied 
to any situation where confidential communications are involved. 

The communication privilege does not apply to communications between 
husband and wife while separated, or between persons living in unlawful co- 
habitation since the law never seeks to foster confidence in such tenuous rela- 
tionships. However, it does remain after termination of the marriage for all 
confidential communications made during the existence of the marriage relation. 

Disqualification in its effects is very similar to the anti-marital fact privilege. 
Spouses are disqualified from speaking “for” each other, and by that it means for 
his legal interest in the cause at hand. The spouse need not be a party to the 
record, his being interested in the event of the cause of action is sufficient.'® 
And, on the other hand, merely being a nominal party would not exclude the 
other spouse’s testimony.’” 

Death causes disqualification to cease, thus if one spouse is deceased, the other 
spouse is qualified to testify on behalf of the estate or heirs, because there is no 
living person interested who would qualify as spouse. Waiver does not apply 
in the case of disqualification as waiver pertains exclusively to privilege; a dis- 
ability can not be waived, and so one spouse can not by any attempted waiver 
call for the testimony of another."*® 


It can readily be seen, after an appraisal of these common law principles that 
statutory provisions have confusedly united in the same enactments fragments 
of disqualification and the two privileges, commingling the elements so deftly 
that the courts on scant examination of whys and wherefores have manufactured 


re, Evidence, § 2241; State v. McCord, 8 Kan. 232 (1878) ; State v. Greer 48 Kan. 752, 754, 30 
Pac S36 tise "State v. Woods, 130 Kan. 492, 287 Pac. 248 (1930); (cases concern marital privilege existing 
in Kansas criminal cases—clearly analogous to the anti-marital fact privilege. ) 

15. Dalton v. People, 68 Colo. 44, 189 Pac. 37 (1920). 

16. Griffin v. Brown, 2 Pick. (Mass.) 303, 308 (1824) (this was an action against a sheriff for the escape 
of a debtor; the debtor's wife was not permitted to testify to prove the debtor's insolvency because the judgment 
would be conclusive as to damages in the sheriff's action against the debtor.) 

17. Lanning v. Gay, 70 Kan. 353, 78 Pac. 810 (1904) (A husband who was one of the subscribing witnesses 
to a will was held not disqualified from giving testimony before the probate court to establish the due execution of 
the will anne the fact that his wife was a legaree. The court in attempting to limit the effect of the statute stated 
that if the md of a will My t an adversary proceeding, it might conclude otherwise, that the letter of the statute 
would be However, the proceeding in probate court was not considered to come within the category of 
civil actions, = yA. classed as a special proceeding, to which the statute would not apply.) 


18. 2 Wigmore, Evidence § 603. 
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a host of tortured and haphazard decisions. It is our purpose now to examine 
our Kansas decisions, trace their development and meaning in light of common 
law background and more recent statutory interpretation. 


When we dissect the Kansas statute we begin to see the remnants of our com- 
mon law thinking taking shape—but our pattern is by no means definite— 
the wording of the statute cutting across both privileges and elements of dis- 
qualification. The statute speaks in terms of communications (not necessarily 
confidential) and in the same breath mentions incompetency which, as we have 
seen, had no definite relation to communications in the common law scheme, 
but to all testimony for the party spouse. So in interpreting the statute we must 
ask ourselves whether we are going to read it in terms of disqualification and its 
set of precedents, or privilege, and if privilege, which one? Then, of course, we 
have the rules in criminal cases to be reckoned with, and we must attempt to 
form a consistent pattern to prevent overlapping. 


First of all we must decide whether “all” communications come within the 
meaning of the statute. Cases apparently run both ways. In Eagon v. Eagon,’” 
the court in discussing the problem states: 

“It is contended that the witness is not disqualified from giving testimony of com- 
munications had with her by her husband in the presence and hearing of third per- 
sons; that it is the privacy of the confidential relationship between husband and wife 
what the law seeks to protect. This contention is unsound. The statute disqualifies 
both husband and wife. The disqualification goes to the witness, not the subject mat- 
ter of the testimony. However, numerous the hearers, husband and wife cannot be 
heard in court concerning it.” 

But see State v. Pearce,”° where the court, notwithstanding the fact that this 
was a criminal action, sheds some light on the probable interpretation of the 
civil statute. In answer to an argument that the relation of husband and wife 
should remain inviolate, the court declares: 

“This privilege extends only to marital communications, and its admissibility depends 

upon the inherent character of the communication. If it is not inspired by the marital 

relation nor of a confidential character its disclosure is not contrary to public policy.” 


How do the Kansas cases rule on the necessity of legal interest? If we are to 
follow the analogy of the common law cases on complete disqualification or the 
anti-marital fact privilege, one spouse should be permitted to testify provided 
the other spouse has no legal interest, but if the communication privilege is to 
be considered as background material, and we are all the while discussing com- 
munications, then the spouse can not testify regardless of lack of legal interest. 


The case of Higbee v. McMillan”’ seems to indicate that the wife may testify 
to communications made by the husband where the husband is not a party to the 
suit, stressing the fact that the tendency of the law is to liberalize, to lessen lim- 
itations. This opinion states further that the law does not intend to seal the lips of 
a married person at all times, indicating that if the husband is not a party of rec- 
ord there is no reason for refusing the wife’s testimony. Nevertheless in that 


19. 60 Kan. 697, 703, 57 Pac. 942 (1899). 
20. 87 Kan. 457, 463, 124 Pac. 814 (1912). 
21. 18 Kan. 133, (1877). 
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particular case 1t was not necessary to decide the issue of marital disqualification 
because the communication in question was to a third person and as such not 
strictly a communication to the wife though she was present at the time. 

See also, Patter v. Stamfli*? to the effect that a wife may testify against her 
husband where he had no legal interest other than suing as next friend, in which 
case he would be liable only for costs. The case does not discuss communica- 
tions however. 


In Roesner v. Darrah,” an alienation of affections suit by husband against an- 
other man, the husband offered to testify as to the defendant’s visits to their 
home, the wife’s attitude and state of mind; and to statements made by the de- 
fendant concerning his conduct with the wife. The testimony was rejected in the 
trial court after the defendant had objected on the ground that the husband was 
incompetent to testify to matters involving his wife nothwithstanding the fact 
that the wife was not a party. In ruling that trial court was in error on this point 
the Supreme Court held that the husband may testify for or against the other 
spouse who is not a party, that even though the testifying spouse be a party to 
the action, if the other spouse of whom he testifies is not, then he is free to speak. 
Thus the statute only prohibited a husband or wife when not a party to the suit 
from testifying for or against the other one who is a party. Yet the court con- 
tinued its discussion, concluding thus: 


“In thus holding the husband competent to testify against his wife, it must not be 
assumed that he can testify to transactions and communications had with her. Such 


character of testimony is forbidden by the last clause of the third subdivision of said 
section 323,”24 


This would appear to bar any testimony regarding a communication of the 
wife whether she was a party or not. 

According to the provisions of the statute as it existed before 1909, husband 
and wife were incompetent to testify for or against each other except concerning 
“transactions” in which one acted as the “agent” of the other, or where they 
were parties and had “joint” interests, but in no case were either permitted to 
testify to any “communication” made by one to the other during the marriage, 
whether called while that relation subsisted or otherwise. The mere fact that 
the statute as amended mentions nothing about the competency of the agent 
spouse or the spouse with a joint interest does not mean that the legislature in- 
tended to back-track and declare such parties incompetent. According to case 
explanation”? there is a presumption that any change in the statute shall increase 
the ability of the witness to testify, thus all transactions are today without the 
bar. It would seem that with regard to communications, incompetency would 
be a bar despite the agency relationship, yet there is authority contrary, holding 
that communications in creation of an agency would not be included within the 
prohibition concerning communications.”® 


22. 2 Kan. App. 788, 44 Pac. 46 (1896). 
23. 65 Kan. 599, 601, 70 Pac. 597 (1902). 


24. Section 323 referred to the statutory prohibition regarding husband and wife testimony. The provisions were 
amended in 1909, but the amendment wouid not alter the context of the quotation. 


25. Treiber v. McCormick, ©O Kan. 675, 136 Pac. 268 (1913). 
26. McAdow v. Hassard, 58 Kan. 171, 3, 48 Pac. 846 (1897). 
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Does death dissolve the speil of spouse incompetency in Kansas? If we look 
at the problem as one of disqualification alone, the answer must be yes—if 
privilege re communications the answer must be no. Cases have actually ruled 
both ways on the point. In French v. Wade’’ the court refused to admit a deposi- 
tion re communications made by a deceased husband on the ground that death 
does not interrupt the effect of the statutory prohibition. But in Schaffner v. 
Schaffner”® the Supreme Court asserted itself rather unqualifiedly, holding that 
incompetency did cease with the death of the spouse. Conversation between 
husband and wife were admitted because the questions did not tend to elicit any 
evidence “for or against” the deceased husband. He was not a party to the action 
and his interest in the matter, had, upon his decease, passed to others. The court 
again reiterated the fact that the restrictions of the statute were to be strictly con- 
strued. The ruling is contra to the common law policy with regard to communi- 
cations, but its excuse for dissolving the disqualification might fit into the com- 
mon law picture.” 

Evidently divorce does not break the spell of incompetency as does death— 
this is contrary to the common law rules for disqualification and the anti-marital 
fact privilege, though consonant with the communication privilege.*° Of course, 
in an action for divorce itself, in order to make dissolution of the marriage bond 
possible, the disability is removed, this by statute.?! In modern statutes today 
there is a tendency to remove either disability or privilege for husband and wife 
in all causes involving a “crime against the other,” or a “personal wrong.” 
Where husband batters wife, it would be contrary to common sense to invoke 
disqualification in his behalf.*” These provisions may become increasingly im- 
portant in that a strong minority of jurisdictions will permit an action between 
husband and wife for personal harms, especially if they are intended wrongs.*? 

In many states, in actions for alienation of affections the disability is removed 
as an exception to the rule, and communications as between spouses are admitted 
to evidence state of mind to get around the hearsay rule. But in Kansas, courts 
have ruled otherwise—the communications may pass the hearsay barrier but 
not that of disqualification.** 

Where a third person overhears a conversation between husband and wife, 
either as a casual observer or eaves dropper, he may generally testify as to the 
contents of the communication even though the conversation be most confiden- 


27. 35 Kan. 391, 4, 11 Pac. 138 (1886). 

28. 92 Kan. 570, 141 Pac. 251 pees 

29. See also Union National Bank of Wichita v. Kramer, 121 Kan. 180, 246 Pac. 976 (1926). McDonnell v. 
Swift & Co. 124 Kan. 327, 259 Pac. 695 (1927) hg wife was permitted to testify to communications made by 
her deceased aes workmen's compensation case, ew cause of action in her behalf, thus not for or against 
the husband). Eberhart v. Rath, 89 Kan. 329, 37, 131 “Pac 604 (1913). (Surviving husband was incompetent to 
testify to conversations with deceased wife but fact situation came within prohibition of the dead man’s statute G. S. 
60-2804 (1935) ). 

30. Kirkpatrick v. Wickwire, 138 Kan. 230, 25 P. 2d 371 (1933). 

31. Kan. G. S. 60-1509 (1935) According to the terms of the statute, however, the testimony of husband or 
ponds must phn coeecboneeed before decree shall be granted. Earlier cases, before enactment of the statute had ruled that 

competent for or against each other in divorce or alimony causes, Shepherd v. Shepherd, 4 K.A. 546, 
349. 4 45 “Pac. 658 (1896). 

32. See Grier v. State, 158 Ga. 321, 123 S.E. 210 (1924) (the accused short at his wife but missed her, he 
then shot again at her and the shot killed their babe in her arms; he was tried for the killing of the infant; the wife 
was held incompetent to testify for the prosecution. Wigmore describes the opinion as being typical of judicial 
ruttism, § 2239 n. 4). 

33. Harper, Torts, § 288. 

34. Kirkpatrick v. Wickwire, 138 Kan. 230, 25 P. 2d 371 (1933), cited supra note 30; Roesner v. Darrah, 
65 Kan. 599, 70 Pac. 597 (1962) cited supra note 23. 
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tial. In Bank v. Hutchison®® a young woman was permitted to testify as to a 
conversation between her mother and father she had overheard, and since the 
testimony was offered not to prove the truth of the matter asserted, but the fact 
that the communication had been made, the evidence was not objectionable as 
hearsay, and the witness was competent. Should husband or wife voluntarily 
disclose a confidential communication to a third party, it would seem logical 
that the third person should be declared incompetent, otherwise either spouse 
could defeat the statutory prohibition at will, indirectly if not directly.*° Ra- 
tionalizing the spouse’s privilege as a communication privilege, no other result 
could obtain in that the communicating spouse at all times is possessor of the 
privilege, and only he should have the right to waive. If we confuse the priv- 
ileges we are likely to achieve a different result, which explains in part those de- 
cisions to the contrary.’’ The rule concerning documents as distinguished from 
oral communications would follow a similar pattern; if they were obtained from 
the addressee spouse by voluntary delivery, privilege or disqualification should 
still hold. If the documents were obtained surreptitiously or otherwise without 
the addressee’s consent, privilege or disqualification should cease.** Rulings are 
not harmonious, however. 


Criminal Cases 


The Kansas Code of Criminal Procedure provides that no person shall be 
rendered incompetent to testify by reason of being a husband or wife of the 
accused, but that any such fact may be shown for the purpose of affecting his 
or her credibility, and neither husband nor wife of a person on trial shall be re- 
quired to testify as witness except on behalf of the accused spouse on trial.*? 
Hence the gist of the statute is privilege and not incompetency,*° the privilege 
being closely allied to the common law privilege as to testifying against the 
spouse in that it ceases with the death of the spouse and does not apply where 
the spouse is not a party to the action.*! The court is not under obligation to 
advise the witness of the statutory privilege in that knowledge is imputed to the 
witness.‘ Unlike the common law communications privilege, the privilege be- 
longs to the testifying spouse,** thus the wife, for example, may very well testify 
against her husband and reveal confidential communications made by him to 
her.“* Kansas may very well be among a minority of the states so holding, the 
contrary notion still prevalent, to the effect that the privilege is for the benefit 


35. 62 Kan. 9, 61 a, A (1901); See also State v. Grey, 55 Kan. 135, 39 Pac. 1050 (1895); State v. 
Buffington, so Kan. 599 ( 


36. 8 Wigmore, a canine 

37. Clark v. State, 159 Tenn. 507, 19 S.W. 2d 228 (1929) (apparently a result of confusion of meaning of 
the two privileges). 

38. State v. Buffington, 20 Kan. 599, 613 (1878) cited sore, 35 supra (a letter from defendant to his wife, 
handed by her to aga ny A anne, admitted; “it is privileged only while it remains in their custody and control. 
or while it remains custody and control of their agents or ep wong mene ’); State v. Ulrich, 110 Mo. 
350, 364, 19 S.W. 656 (i892) (a husband’s letters to the wife produced from her custody, excluded). 


a Kan. G. S. 62-1420 (1935). 
State v. McCord, 8 Kan. 232 (1871); State v. Pearce, 87 Kan. 457, 124 Pac. 814 (1912); State v. Mullins, 
95 ‘Kan: 280, ‘147 Pac. 828 (1915); State v. Ralston, 131 Kan. 138, 289 Pac. 409 (1930). 
41. See State v. Mullins, 95 Kan. 280, 147 Pac. 828 cited supra note 40; 8 Wigmore § 2227 et seq. 
42. State v. Woods 130, Kan. 492, 287 Pac. 248 (1930) anno. 76 A.L.R. 1088 (1°32). 
43. State v. Buffington, 20 Kan. 599 (1878). 
44. State v. Marsee, 93 Kan. 600, 603, 144 Pac. 833 (1914). 
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of the accused, to preserve him from harm, and not designed i in first instance to 
preclude humiliation on the part of the testifying spouse.** 


Federal Procedure 


Within the past two decades all rules pertaining to competency of witnesses 
have undergone major revision in federal courts, partly as a result of judicial 
action and partly due to significant changes in the basic rules of civil and crim- 
inal procedure. Federal courts for years were notoriously slow in throwing off 
the yoke of incompetency in cases involving testimony of husband and wife. The 
inadequacy of the situation is largely explained by. the confusion that abounded 
in federal court procedure in general. Congress had enacted several compre- 
hensive statutes indicating in a general manner what procedural and substantive 
law the federal courts were to follow—the Rule of Decision Act**—the Mode 
of Proof Acts*’—the Competency of Witnesses Act—the Conformity Act.*® 
The Rule of Decision Act applies to trials at common law, but by a very un- 
natural and incongruous construction was held not to include criminal trials. 
In the case of United States v. Reid,*? the United States Supreme Court decided 
that the archaic rules of the common law, as practiced in the original thirteen 
states in 1789 should govern the admission of evidence in federal criminal 
trials. The case concerned a federal prosecution in Virginia; one defendant 
called his co-defendant as a witness, but the latter was declared incompetent be- 
cause the Federal Judiciary Act of 1789 by implication adopted for criminal 
cases the rules of evidence in force in the respective states when this act became 
effective. It apparently was of no concern that the Virginia legislature had shed 
old traditions and had provided for the competency of such persons as the co- 
defendant in question. For states subsequently admitted to the union, an equally 
absurd result was reached in Logan v. United States*® where the court adopted 
the principle of applying the rules of evidence as they existed upon admission 
to the Union. With few exceptions,*' through the following years of the nine- 
teenth century and into the twentieth, these vague pronouncements were rev- 
erentially adhered to until the court in 1933 made a clean break with the past, 
rectified a century of errors, and laid the foundation for a new, common sense 
procedural pattern. Thus in Funk v. United States*’ the court held that it was 
the power of the federal court in the complete absence of congressional legisla- 


45. A complete compilation of statutes may be found in 2 Wigmore § 488. 

46. 1 Stat. 92; Sept. 24, 1789, ch. 20, Sec. 34; 28 U.S.C.A. § 725: “The laws of the several states except 
where the Constitution, treaties, or statutes of the United States otherwise require or provide shall pe regarded =» 
rules of decision in trials at common law in the courts of the United States in cases where they a é ba? 
gtaph above quoted has been altered slightly with the recent revision of the judicial code. See 28 Re A. §1 

47. 5 Stat. 518; Aug. 23, 1842, ch. 188, Sec. 6, 28 U.S.C.A. 637. 

48. 17 Stat. 197, June 1, 1872, ch. 255, Sec. 5, 28 U.S.C.A. 724. 

49. 12 How. 361 (1851). 

50. 144 U.S. 263, 12 S. Ct. 617 (1892). 

51. Two cases in particular stand out as exceptions to the general trend of the era. In Benson v. United States, 
146 U.S. 325, 13 S. Ct. 60 (1892), a case arising in Kansas, the prosecution offered a co-defendant as a witness, 
and the witness was held competent in an obscure opinion. Later in Rosen v. United States, 245 U.S. 467, 38 
S. Ce. 148 (1918), the court relied upon the Benson case and found that the trend of judicial o} inion had made 
severe inroads upon the binding authority of such archaic bodies of law, and decided that the New York District 
Court had p: ly admitted the testimony of a co-indictee who had been convicted of a felony in a New York 
State court. Un fortunately, the Rosen case was by-passed in the much celebrated case, Ol v. United States, 
277 U.S. 438, 48 S. Ct. 564 (1927) which held in part and without comment, that the rules of evidence in effect 
at the time a state was admitted to the Union should govern in federal courts. 

52. 2°0 U.S. 371, 54 S. Ce. 212 (1933). 
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tion on the subject, to declare and effectuate, upon common law principles, what 
is the present rule upon a given subject in light of fundamentally altered condi- 
tions, without regard to what has previously been declared and practiced. And 
so the common law is granted the flexibility which has always been attributed to 
it. The decision involved the problem of competency, that of the wife of the 
defendant to speak in his behalf. The court ruled that her testimony was ad- 
missible. 

Two years later in Yoder v. United States*? the Court of Appeals further ex- 
tended the doctrine originated in the Funk case, and declared that a wife’s testi- 
mony may be received “against” her husband in a criminal case of any nature, 
subject only to the incompetency of any communication made within the field of 
marital privilege, where that privilege is asserted. Only three months before this 
decision was handed down, the Court of Appeals (third circuit) refused to lift 
the veil of incompetency where a woman volunteered to testify against her hus- 
band.** However, the inroads made by the Funk and Yoder decisions were des- 
tined to be more lasting than previous judicial pronouncements of like nature, 
in that the principles introduced have been adopted as rules of procedure by the 
Supreme Court.*? It is contemplated that the law will be modified and adjusted 
from time to time by judicial decision.” 


B. ATTORNEY-CLIENT 


The attorney-client privilege is the oldest of the privileges relating to confi- 
dential communications, dating far back into the sixteenth century to the days 
of Elizabeth, though it must be admitted that it existed in those days primarily 
for the benefit of the attorney, in consideration of his oath and honor as an 
officer of the law, the apprehensions of the client being of secondary impor- 
tance.” Today the privilege extends only to the communications of the client, 
not to acts, therefore, in the run of the mill case only the expressed communica- 
tions of the client will be privileged. Under the original theory the confidences 
of the client were respected only when given for the purpose of securing aid in 
litigation, however, at this date, the privilege generally exists where legal advice 
of any kind is sought in confidence from a legal adviser.°* Evidently no express 





53. 80 F. 2d 665 (C.C.A. 10th 1935). 

54. Paul v. United States, 79 F. 2d 561 (C.C.A. 3rd 1935). See American Law Institute Model Code of Evi- 
dence, Rules 214-218, which like the Yoder Case, permits a privilege to be claimed against a wife's testimony only 
as to confidential communications of marital relationsh ip. 

55. Rule 26 (Federal Rules of Criminal Procedure) provides in part: ‘The admissibility of evidence and the 
competency and privil of witnesses shall be governed, except when an act of Congress or these rules otherwsic 
Fate of by the — of the common law as they may be interpreted by the courts of the United States in the 

ere experience.’ 
ent authorities sustaining the results of the Funk Case, see Wolfle v. United States, 291 U.S. 7, 
+ $ ce 279 ¢ 1a); beer v. United States, 168 F. 2d 281 (C.C.A. 6th 1948); Shores v. United States, 174 


tc. App. 1949); See also, Homer Cummings The Third Grea t ‘Adventure, 29 A.B.A.J. 377 
(1943): Vanderbilt The =y ¥ Federal Rules of Criminal oe By 29 A.B.A.J. 377 (1943). This rule differs 
rom the ng rule for civil cases ultedersl Rules of Civil Procedure, Rule 43 (a) ], in that this rule con- 


seaptane a ——y body of rules of evidence to govern in criminal trials in the Federal courts, while the rule in 

civil cases prescribes partial conformity to state law, hence results in multiple interpretations among the different 

districts. Uniformity of rules of evidence is not as necessary in the ordinary civil action in which Federal jurisdic- 

tion is based on diversity of citizenship, as the state substantive law pd the rights of the parties. But since all 

Crimes are statutory and all criminal prosecutions in the Federal are based on acts of Congress, uniform 

tules of evidence are particularly desirable to obviate the possibility acon a comvtadion in one district and acquittal in 
another on the same set of facts. 

57. For a general discussion of the history of the privilege, see 8 Wigmore § 2290. 


58. In Kansas, as elsewhere in the United States today it has been held that a confidential cfation | ~~ exist; 
State v. Herbert, 63 Kan. 516, 66 Pac. 235 gtgot): nion er atl ~~, Co. v. ‘oney: in Kan. , 75 Pac. 
; In Matter of Disbarmen: . Elli 
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request for secrecy is necessary,”° but on the other hand, the mere relation of 
attorney and client does not raise a presumption of confidentiality. Informal 
discussions between attorney and layman will often be without the scope of the 
privilege, though payment of attorney’s fees are not necessary to invoke the 
privilege.© Certainly if a third person were present at the time of communica- 
tion, such person not being agent of either client or attorney, the relationship 
would not be considered confidential.©1 One who overhears the conversation, 
whether with or without the client’s knowledge is not within the protection of 
the privilege. 

As distinguished from the original theory wherein the privilege was that of 
the attorney, the privilege is now exclusively that of the client.® Though the 
Kansas Code of Civil Procedure refers to the attorney-client privilege in terms 
of incompetency,™ the Kansas decisions have consistently referred to the prob- 
lem as one of privilege rather than incompetency. Hence the terms may be 
used interchangeably in this discussion without traveling too far afield. Note 
that the privilege is for the client in his role as client and not as a party to the 
cause, which would deny the attorney the right to disclose confidences even 
though the client is in no manner connected with the litigation at bar. The re- 
lationship continues after status of attorney and client has ceased, after the death 
of the client, and it goes without saying that after the death of the attorney the 
client could not be compelled to divulge the communication.” 


Any voluntary extra-judicial disclosure by the attorney should not defeat the 
privilege, even though such disclosure does pass the barrier of the hearsay rule, 
otherwise the attorney could nullify the privilege at will; a direct analogy can 
be drawn to the situation with regard to confidences between husband and wife. 
Yet, the attorney should be credited with some authority for negotiating with 
opposing parties, making communications, delivering documents, exchanging 
confidences. Perhaps the only way to meet the problem is to admit that there 
exists at times an “implied waiver” by the client, giving the attorney the au- 
thority to disclose certain confidences, with the basic requirement that the attor- 
ney at all times act in good faith. The general authority to conduct litigation 
will give the attorney the authority to disclose certain matters, but beyond this 
point he cannot go. Involuntary disclosures are not protected (loss of docu- 
ments, theft, etc.) because it is the policy of the law that both attorney and client 
should use measures of caution to prevent such happenings, the risk of insuf- 
ficient caution being placed on the shoulders of the client. In essence it is not 
the communication itself which is privileged, but the attorney's utterances or 
disclosures concerning it.© 


59. Wheeler v. Hill, 16 Me. 329, 333 (1839). 

60. State v. Herbert, 63 Kan. 516, 66 Pac. 235 (1901); Sheehan v. Allen, 67 Kan. 712, 74 Pac. 245 (1903). 

61. 8 Wigmore § 2326. 

62. State v. Sterret, 68 Ia. 76, 25 N.W. 936 (1885) (third person perenne conversation) ; Bayse v. State, 45 
Neb. 261, 63 N.W. 811 (1895) an person known to the client . be present) . 

63. State v. White, 19 Kan. 445 (1877); Tays v. Carr, 37 Kan. 141, At P2 Pac. 456 (1887); State v. Calhoun, 


50 Kan. 523, 32 Pac. 38 (1893); vy Me v. Indemnity Association, 105 Kan. 242, 182 Pac. 647 (1919). 
64. Kan. G. S. 60-2805 (1935). 
65. 8 Wigmore § 2323. 
66. See ays v. Carr, 37 Kan. 141, 14 Pac. 456 (1887) (In plaintiff's deposition was a letter of the de- 
to the d "s attorney; defendant objected to introduction of the letter into evidence, but the court 
received it in evidence. Affirmed in the appellate court to the effect that it is not the communication itself from 
an attorney to his client that is incompetent, but the attorney is prevented from testifying to it.) 


'? 
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The usual rule is that only the client or one in privity with him can object to 
the attorney being called as a witness to a confidential communication. When 
the client is not a party to the cause, then on general principles the party can not 
invoke the privilege, and if the privilege is refused the party can not appeal on 
the ground of this ruling.®’ And certainly the attorney should be able to claim 
the privilege in behalf of the absent client; if the attorney were obliged to speak 
the privilege would be meaningless. 

There is apparent discrepancy in Kansas decisions on the question of the 
ability of another (aside from the client) to waive the privilege. In Matthews 
v. McNeill, an attorney was called by the defendants, the attorney offering to 
testify to communications made by his client who was not a party to the suit. 
The plaintiff objected to introduction of the testimony on the ground that the 
attorney could not defeat the privilege, that the absent client was unable to indi- 
cate whether he was willing to waive it. The court, however, declared that the 
plaintiff could not object, that no one but the client or one in privity with him 
could object.”° But see a later Kansas opinion O’Brien v. New England Mutual 
Life Insurance Company’! in which the court expressed the following opinion: 

“It is sometimes said that only the client can invoke the privilege, but the obvious 


meaning is that if the client has an opportunity to object to the testimony and does so 
this may be regarded as a waiver and no one else can raise the issue. 


In this later case the court rejected the testimony of an attorney with reference 
to a client’s communications, client not having been a party to the suit, not avail- 
able, thus not making a proper objection to protect his interest. The case has 
not been overruled.” 

If a client-party claims the privilege, no inference should be drawn against 
him as to the unfavorable nature of the information sought. The freedom from 
comment here is certainly more marked than in the case of the privilege against 
self incrimination, where there is a definite split of opinion as to the desirability 
of permitting comment.”* If the result were otherwise, a drawing of an infer- 
ence would virtually disclose the communication and the purpose of the priv- 
ilege would be directly thwarted. 

If a man consults a public attorney, county attorney, or the equivalent— 
where does he stand? If in ignorance of the official status of the attorney and 
seeking legal advice of a confidential nature it would appear that the communi- 
cations should come within the scope of the privilege.’* Conversely, if the per- 
son seeking advice is cognizant of the attorney’s public authority and divulges 
confidences on that basis, the privilege should not apply. The official capacity 


P 67. cbs by ar § 2321; American Law Institute Model Code of Evidence Rule 210; Proposed Missouri Evi- 
ence ie 

68. Ex parte McDonough, 170 Cal. 230, 249 Pac. 566 (1915); Proposed Missouri Evidence Code § 6.04. 

_ 98 Kan. 5, 157 Pac. 387 (1916). 

Compare with the wording of Rule 210 of the American Law Institute Model Code of Evidence. See also 

8 Wiamene § 2241, 2270. 

71. 109 Kan. 138, 143, 197 Pac. 1100 (1921). 

72. Wigmore has criticized the opinion as being unsound, but obviously upon another ground than that above 


73. Statutes of the many U. S. jurisdictions are listed in 8 Wigmore § 2272, indicating that several jurisdictions 
do permit comment where accused or witness fails to testify. Rule 233 of the Model Code permits comment by both 
judge and counsel, the trier of fact to draw all reasonable inf See Section 62-1420 of the General 
Statutes of Kansas of 1935, amended by Chapter 322, Section 1 of the laws of $7549. The Kansas statute and pre- 
vious decisions prohibit oy 


74. Michael v. Watson, 81 Kan. 360, 105 17 HHA (1909) ; State v. Wilcox, 90 Kan. 80, 132 Pac. 982 (1913) 
See anno. 9 A.L.R. 1099 11920) 8 Wigmore §2 
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of the county attorney or prosecuting attorney so often disables him from giving 
advice as such, and in addition he is virtually the attorney of the opponent. The 
privilege as so construed in light of the county attorney's capacity as a public 
officer should not be confused with the “informer’s privilege” which allows the 
informer to be protected on grounds of public policy, thus encouraging the ap- 
prehension of criminals.” 

Where two persons employ an attorney as their common agent, their com- 
munications to him, as to third parties, will be privileged, and one can not waive 
as against the other.’ Yet as between themselves they stand on the same foot- 
ing and so either can compel the attorney to testify against the other in any 
litigation between them.”” A communication to the opposing party’s attorney, 
as such, would necessarily be without the privilege in that no trace of confidence 
is expected, and even though desired it would likely be disregarded. However, 
there are certain relationships wherein parties seek advice from the attorneys of 
their adversaries, which may very well come within the privilege, and so it is 
not safe to state our generalizations too broadly. For example, Mr. A may seek 
advice from an adversary’s attorney, Mr. B, with full knowledge of his position 
as such, and as long as the communication by A to B is made with the intention 
that B act as “his” attorney, the privilege should be invoked. Perhaps B should 
not act as attorney for both parties to the controversy, and should decline the 
patronage of one or the other, but his indiscretion should not affect the interests 
of either client. To be distinguished is the situation where A desiring an exten- 
sion of time for payment on a note owing to C, consults B, the attorney of C, 
or A, mortgagor, consults B with reference to payments being made to C, mort- 
gagee. In either case, it would seem that A would be fully aware of the fact that 
he is consulting the adversary’s attorney and no one else, thus no privilege would 
be expected. Where parties A and C as adversaries in each other’s presence 
communicate with B, the attorney of C, the same result should obtain.”* Yet in 
a suit by one of the adverse parties against a stranger, it would seem that the 
privilege might very well be invoked.”? Of course at an early date the courts 
recognized that an attorney could not be bound by the privilege where he him- 
self would sue the client—to protect the interests of the attorney it was necessary 
to allow his testimony unimpeded by the privilege.®° Self interest apparently 
removes the seal in favor of the attorney, joint client and joint consultant in 
inter sese suits.®* 





© further information on the informer’s privilege, see: Wilson v. United States, 59 F. 2d 390 (C.C.A. 
and 1 1930): Michael v. Watson, 81 +> aoe cited supra note 74. 


Grand Trunk Western RR v. , 116 F. ba 825 (C.C.A. 6th 1941). 
77. } ny ee — 51 51 Kan, is, SPP Pac. 892 (1893); Anno. 141 A.LR. 554 is)... 
78. See Sparks v. Sparks, 51 Kan. 195, supra note 77; Wahl v. Cunningham, 320 Mo. 57, 6 S.W. 2d 576 


(1928); Johnson v. ” Andreassen, 227 Wis. 415, 278 N.W. 877 1938); anno. 64 A.L.R. 21° (1929); But see 
O'Brien v. New England Mutual ‘Life Insurance Company, 10 109 Kan. 138, 197 Pac. 1100 (1921) (statements made 
one party to divorce. action in presence of the other party oy conference for settlement—held privileged— 
igmore considers the opinion unsound). 
79. Baldwin v. Commissioner, 125 "" 2d. pia | a 9th 1942). 
80. Mitchell v. Bromberger,, 2 N Nev. 345 (1866). 
81. In discussing this situation it may be well to examine a recent Illinois decision. In re Busse’s Estate, 332 
Ill. App. 285, 75 N.E. 2d 36 (1947), ee decedent He vetted ro on an account stated for services as agent, 
called as her only witness of that during a conference concerning the business 


affairs of the ne | at which plas, the decedent and himself were present, decedent said to plaintiff, “You 

are going to 5,000 don't worry about it.” Held in the appellate court that the testimony was inadmissible 
a oe iS Presence, as a wecenary agen did not destroy the confidential relationship requisite to the main- 
tenance of the attorney-client privilege. ould it be possible to say that the self interest which removes the seal 
in ok § fg joine client, and joint consultant in inter sese suits, logically would be available to the agent 
See Note, 61 . LR. 717 (1948). 
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Are documents privileged? Any answer given here would depend upon other 
privileges of the client irrespective of the present privilege. If the client may be 
compelled by the court to deliver a document, the attorney as agent of the client 
would be equally compellable. If the converse were true, a client would evade 
all subpoenas duces tecum with impunity, and advances in discovery procedure 
would be for naught. Generally it may be said that where a document of the 
client was in existence before it was communicated to the attorney, such docu- 
ment would not be within the privilege so as to exempt it from production. Here 
the attorney is not disclosing “knowledge” derived from the attorney-client re- 
lationship; he may know nothing of the contents of the document, nor is he 
asked to testify concerning it. The mere physical possession of the document is 
something apart from knowledge, thus compelling production of the document 
is not compelling the disclosure of a communication.*? On the other hand, the 
client’s disclosure to the attorney of the contents of a preexisting document will 
almost always be a communication, hence, if the communication be confidential 
it will come within the scope of the privilege. Nor would it make any difference 
in this case that the client would have been compellable to produce the docu- 
ment; for he is compellable to tell what he knows on other subjects, and yet his 
communications about them, made to the attorney are privileged. 

Also where the document is itself the client’s written communication coming 
into existence merely as a communication to the attorney, the document is 
privileged. Assume that A, manufacturer, is being sued by B, employee, for in- 
juries allegedly sustained during the course of B’s employment. A obtains his 
foreman’s report concerning the injury in the plant together with a card of in- 
structions issued to the injured employee when he was first employed by the 
organization. A forwards these documents to his attorney, enclosed in a letter to 
the attorney in which A relates the circumstances of the injury as ascertained 
by him. The foreman’s report and the card of instructions are not privileged 
documents and may very well be offered in evidence; the client’s descriptive 
discourse in the letter would naturally fall within the privilege. 

Privileges with relation to deeds and wills are frequent sources of controversy. 
The fact of execution of a deed has commonly been declared to be without the 
privilege, partly because of the lack of the communication element, and even 
though such did exist, it would not be confidential in nature. Yet the contents 
of the deed are generally within the privilege in that the client's disclosure to 
the attorney of the contents of any such document will be considered an act of 
communication.*? The execution of wills is more shaded and clandestine, and 
in this respect the cloak of secrecy will be more in demand. It is so often the 
desire of the client that the execution and especially the contents be kept secret 
during his lifetime, hence both aspects are part of his confidential communica- 
tion. During that period the attorney should not be called upon to discuss even 
the fact of execution, let alone the contents of the will. After the death of the 
client, conceivably the attorney should be required to testify to all facts affecting 
the execution and tenor of the will in that they are the very facts which the testa- 





82. 8 Wi 2307, 2318; 28 R.C.L. 575; 08 A.LR. 510 (1937). 
$3. 8 Winners § 3393: 5; anno. 108 A 510 (1937) 
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tor intended to be disclosed after his death.** In Black v. Funk*®’ the attorney 
draftsman was compelled to testify to the circumstances of execution, facts re- 
lating to the preparation including information imparted by the testator. This 
was a proceeding to contest the will on the ground of undue influence and fraud. 
A later Kansas case®* has held that the attorney-draftsman was not privileged as 
to conversations at the time of execution. Certainly when an attorney is made 
attesting witness there is no confidence contemplated and no privilege; he can’t 
very well be an attesting witness, then not attest when the time comes. 

Waiver is executed by the client and the Kansas statute so provides that if he 
without objection testifies concerning any communication, the attorney may be 
required to testify on the same subject,®” though the client’s taking the stand is 
not in itself a waiver of the privilege.** Waiver at one stage of the trial should 
be waiver for all stages,®* thus waiver at a first trial should be waiver for a sub- 
sequent trial of the case.2° However, the client can not be compelled to testify 
on cross-examination to matters not elicited on direct examination.”' The client's 
offer of his own or the attorney’s testimony as to part of any communication to 
the attorney is a waiver as to the whole of the communication. The administrator 
or executor of the client’s estate should be able to waive in the interest of the 
client’s estate, and generally it appears that in testimentary contests the privilege 
is divisible. Thus it may be waived by the executor, the administrator, the heir, 
the next of kin, or the legatee.?” 

There is no disputing the fact that the privilege would also cease when dis- 
covered to be a cloak for a criminal conspiracy; the only difficulty encountered 
here is the application of the well-meaning rule. It is one thing to say that the 
criminal should not be protected, it is another to guarantee the criminal as a 
citizen the right to the best advice he can procure under the circumstances. In 
any case the line of demarcation should be drawn between the situation in which 
advice leads to future wrongdoing or contemplated crime, and that in which 
advice is offered to meet charges arising out of past wrongdoings. Obviously 
the latter situation is within the privilege in that the attorney is only fulfilling 
the function of his office to insure that no one is convicted without due process 
of law.” 

C. PHYSICIAN-PATIENT 


As we have noted, the attorney-client privilege was one well established at 


84. There may be question, however, as to the > pie, of testifying to communications showing the invalidity 
of the will, e.g., that the testator was insane or erwise incompetent. In this respect it may be added that the 
testator never intended that the attorney should defeat the purpose of his will. Despite this critical viewpoint, how- 
ever,. Wigmore was Doge wmyd of the opinion that such utterances = be introduced, whether they tended to sub- 
a a destroy the effect of the testimentary disposition. See 8 Wigmore § rage 
3 Kan. 60, 143 Pac. 426 (1914); see also Chicago Lumber Co. Cox, 94 Kan. 563, 147 Pac. 67 

asi) = conveyance) ; Cunningham v. Cunningham, 107 Kan. 318, 191 Pac. 294 (1920) (Attorney 
who drew the will was competent to testify in will contest to show that testator was not under improper restraint) . 

86. Durant v. Whitcher, 97 Kan. 603, 156 Pac. 739 (1916). 

87. Watson v. Watson, 104 Kan. 528, 180 Pac. 242, 182 Pac. 643 (1919). 

88. State v. White, 19 Kan. 445 (1877). 

89. In re Whiting, 110 Me. 232, 85 Atl. 791 (1913). 

90. Elliot v. Kansas City, 198 Mo. 593, 96 S.W. 1023 (1906). 

91. See State v. White, 19 Kan. 445, 447, cited note 88 supra. 

92. Ex parte Gfeller, 178 Mo. 248, 77 S.W. 552 (1903). 

93. State v. = Seam, 90 Kan. 80, 132 Pac. $82 (1913) ( oupeuaiontion in contemplation of crime held not 
privileged); Emerson v. The Western’ Indemnity Association, 105 Kan. 242, 182 Pac. 647 (1919) (rule that priv- 
ilege may not be urged respecting communications relating to perpetuation of fraud is limited, ordinarily, to c 


‘ases 
of fraud, involving moral turpitude); United States v. 106 F. 2d 37 (C.A.A. 2d 1939), anno. 125 
A.L.R. 508 (1940). 
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common law, but such as is accorded today between physician and patient has 
no common law foundation. In 1828 the New York legislature made a clean 
break with the past when it enacted the privilege into existence, thus for the 
first time in Anglo-American law the confidences given to the physician are 
placed on equal footing with those given to the legal adviser. Missouri followed 
next in 1835, and before the end of the century, well over half of the states had 
enacted some sort of restriction into their codes.°** Approximately seventeen 
states have chosen to tag along with the common law rule and place no legal 
check on medical secrets. Despite the definite trend toward restrictive legisla- 
tion, however, attention should be called to the fact that modern industrial ac- 
cident legislation has invariably repudiated the privilege,” and modern sanitary 
legislation has also abolished it in large measure for venereal disease”® and for 
narcotic drugs.?” 

Statutes are often said to be based upon the premise that those who need 
medical treatment will feel free to make their ills known, that without the priv- 
ilege men will suffer injuries without medical aid rather than confide in a doctor 
and risk disclosure in court. Obviously this must be based upon the further 
premise that persons consult doctors with conscious anticipation of possible legal 
proceedings, and this is patently false. 

Is it not true that most individuals really fear the physician who is inclined 
to circulate confidences in everyday conversation, at bridge clubs, socials and 
cocktail parties? And against this possibility the law provides very little pro- 
tection. 

The privilege is invoked most frequently in personal injury cases where the 
person’s physical condition is to be ascertained, life insurance actions where the 
decedent’s misrepresentations are involved, and in testimentary cases where the 
testator’s mental condition is in issue. Actually, in none of these cases need there 
be any consuming fear that people will not consult their physicians freely. In 
Massachusetts, for example, the privilege is very much restricted, practically nil, 
at the discretion of the trial judge—if the privilege were suddenly to expand, it 
does not seem likely that the Back Bay doctors would suddenly rise to new 
standards of excellence because their patients will suddenly feel free to tell all.” 

Legislatures and courts for over a century have very skillfully succeeded in 
closing the physician’s mouth where truth is needed, yet the obligation of his 
silence in private life has scarcely been considered by the law. As far as the civil 
liability of the doctor for divulging confidences is concerned, we have little in 
the way of precedent to discuss. The first decision in the United States to reach 


G. S. 60-2805 (1935). The m is to be strictly construed in favor of competency, Armstrong v. 
Topeka Ry 93 Kan. 493, 144 Pac. 847 (1914 

95. Kan. G.S. 44-515 (1935). See also See v. Crystal Ice and Fuel, 118 Kan. 323, 235 Pac. 96 (1925); 
Bradshaw v. Eagle Pitcher Lead Co., 121 Kan. 525, 247 Pac. 644 (1926). Statute can be explained on the prin- 
ciple of waiver. 

96. Reports of Venereal Disease required to be made to State Boards of Health oe om oo accorded a limited 
privilege. As an example the Iowa Code provides that physicians shall 2 venereal diseases to the Board of 
erry be FF reports shall be confidential except on court ordet. (Comp. C. 1919, § 1291, 1297, Code 1931, 

97. The Uniform Narcotic Drug Act, § 17, par. 2 Pr rovides that information communicated to a physician in an 
effort unlawfully to procure a narcotic drug, or unlaw 5! to procure the administration of any drug, shall not 
deemed a privileged communication. The Uniform Act has been adopted by 41 states, the District of Columbia, 
Puerto Rico and Alaska. Kansas has not adopted the act. 

98. Chafee, Privileged Communications, 18 Annals of Internal Medicine 606 (1943). The New England 
States are unanimous in non-recognition of Physician- Patient privileges. 
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an appellate court arose in Nebraska”? as late as 1920. This opinion recognized 
that the physician owed a duty not to divulge confidences to the public, but de- 
nied recovery on the set of facts presented because the physician’s telling about 
the plaintiff's contagious disease was necessary for the protection of other par- 
ties close to the plaintiff. The physician had informed the owner of a hotel in 
which the patient was residing that the patient was infected; the latter was 
ousted as a result. The action was brought on the theory that the physician’s 
contractual obligation to remain silent had been violated; however, the moral 
obligation of the physician to speak in this instance overrode his duty to remain 
silent.'°° Making such disclosure a physician would be governed by the rules as 
to qualifiedly privileged communications in slander and libel cases. He should 
prove that a disclosure was necessary to prevent spread of disease, that the com- 
munication was necessary, that he acted in good faith and without malice. 


If a patient mounts the witness stand and tells all he knows about his injury 
to the judge, jury, and spectators, has he waived the privilege? In some jurisdic- 
tions he can exaggerate and magnify the extent of his injuries, then object if the 
doctor takes the stand, purely on the basis that the doctor’s story comes within 
the realm of the privilege. Fortunately most courts will not traffic with this 
exreme miscarriage of logic, but holdings are not unanimously against it. Most 
courts do hold that if the patient, as witness, by way of description launches into 
the “details” of his injuries, he has waived his privilege; he has thrown open the 
whole question of his bodily condition.’*' Yet the patient can often spin rather 
fantastic lies without going into the “details,” and courts are by no means clear 
in defining where the details begin and generalities end. Then again other courts 
strengthen the privilege by holding that a patient can only waive on direct ex- 
amination, hence a lawyer can elicit many and diverse details on cross-examina- 
tion all stated without regard to privacy or truth, and be without power to con- 
tradict such by calling a physician on rebuttal. 


In actions for personal injury it is generally held that the mere bringing of 
the action is not waiver, though in actions against a physician for malpractice, 
a waiver has sometimes been implied.’°? It would seem that in actions upon 
insurance policies where the insured volunteers testimony with regard to his 
state of health that the insuror should have equal opportunity to ascertain the 
truth. But the courts have been reluctant to extend the concept of waiver to this 
very common situation. 


Where the party voluntarily testifies on trial with reference to his own phys- 
ical condition which is in issue, several jurisdictions have permitted testimony 
of a o=— who has been consulted about the same physical condition in 
issue.'°? The party's reference in his own testimony to his communications with 


99. Swenson, 104 Neb. 224, 177 N.W. 831 (1920), anno. 9 A.L.R. 1254, 20 Col. LR. 890 
(1920)° Eve ale ‘LR. 312 (1921). 

100. No such case is on record in the Kansas Reports, and no state in the union has made disclosure a crime 
In France, disclosure of such confidence is a crime. 

101. Harpman v. Devine, 133 Ohio Sc. 1, 10 N.E. 2d 776 (1937) and anno. 114 A.L.R. 798 (1938). See 
Wigmore § 2389. 

102. Beckwell v. Hosier, 10 Ind. App. 2, 37 N.E. 580 (1894) (patient's action for malpractice held a 
waiver, permitting the defi t to testify). 

103. O’Brien v. General Accident, F. & L. Ins. Co., 42 F. 2d 48 (C.C.A. 8th 1930) (beneficiary of a policy 
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a physician may be deemed a waiver of the privilege as to the physician's know!l- 
edge, otherwise the privilege would open the door to perjury. Requesting a phy- 
sician to attest one’s will is by implication a request that he testify, if called upon, 
to all facts affecting the validity of the will, and in that respect may be considered 
a definite waiver. But a mere disclosure by the insured of the name of his physi- 
cian in an insurance application will not amount to a waiver of the right of the 
beneficiary to object to the testimony of the physician.’™ 

Where the patient is deceased or an infant, most jurisdictions will permit the 
personal representative or parent to waive,'®’ and often holdings are based on 
statutory provisions specifically limiting those who might waive; nevertheless, 
many statutes have neglected to provide for this contingency. Even where stat- 
utes have specifically provided for waiver by personal representatives and others 
in similar capacity, they have failed to specify all conceivable classes of persons 
who might waive in any given situation.'°© The sort of predicament which can 
very well arise in such case was evidenced in a Wisconsin decision’” involving 
a widow’s suit as beneficiary under an accident insurance policy. She sought to 
prove that her husband’s death was accidental, but was unable to submit evi- 
dence except the testimony of the physician who attended him before his death. 
The Wisconsin statute made no definite provision for waiver by beneficiary, thus 
the professional witness was silenced and the widow received nothing. In this 
instance, the privilege which existed solely for the benefit of the patient was a 
vital force in the undoing of his life’s planning. 

Wigmore has argued that no one except the patient should be able to take ad- 
vantage of the privilege; if his theory had been put to practice in the case just 
cited, the court could have handed down a common sense decision.'°* Many in- 
surance policies attempt to avoid the difficulty by a clause in which the insured 
waives the privilege in advance, and such provisions have in general been sus- 
tained, though there is authority contra.’” 


Silencing the doctor can be especially perplexing in homicide cases. Where 
the patient has been murdered it may be very important to introduce a physi- 
cian’s testimony with reference to the diagnosis of the victim’s condition between 
the time of injury and occurrence of death. Mr. X kills Miss Y, the latter expect- 
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ing a child. He ostensibly kills her to get her out of the way, and medical testi- 
mony is an invaluable aid in establishing motive. It may be possible to get 
around the privilege by isolating criminal cases as being without the spirit of 
the statutory prescription, yet there are authorities on record which exhibit a 
reluctance to create such exceptions." 

Several years ago when John Dillinger was at large he was treated for gun- 
shot wounds by a Minnesota doctor. As a result of the doctor’s neglect to inform 
the police of the fact that he had administered to a public enemy, he was im- 
prisoned for two years on the charge of harboring a fugitive. The LANCET,""' a 
professional journal, commented that colleagues in every country would ap- 
plaud his action in not betraying professional trust. Though strongly put, the 
sympathy thus adduced represents an opinion shared by many professional 
people. 

No end of trouble has resulted in admitting records of treatment—hospital 
records as a typical example. If a physician can not testify as to what he saw and 
heard, then logically a medical record should be equally unavailable; yet many 
courts are impressed by the fact that the law requires such records to be main- 
tained and allows them to be introduced.''* Certainly it would seem absurd 
that the records of a mental institution should not be introduced to evidence the 
fact that a testator had no mental capacity. Death certificates should be admissi- 
ble, but some jurisdictions still exclude them.'!* Statutes frequently provide 
(by way of exception to the hearsay rule) for the use of official certificates of 
death, including cause of death filed by a physician under a duty imposed by 
law.''* Question naturally arises, however, as to whether these statutory pro- 
visions obviate the natural application of the physician-patient privilege. To 
give full meaning to the privilege in this instance would make a travesty of 
legislative improvement. 

Autopsies generally are admissible provided the doctor had not attended the 
person during his lifetime; they are admissible on the theory that no relation- 
ship of physician and patient had ever existed since a dead man could not be 
classed as a patient.'’? The case of Traveler’s Insurance Co. v. Bergeron'’® pro- 
vides an interesting illustration of the usual miscarriage of logic involved in the 
application of these rules. A man carrying an accident insurance policy was 
taken ill and a physician treated him until the time of his death. For a period of 
six to seven years he had been accustomed to the moderate use of intoxicating 
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liquor, a type of gin which he had concocted himself. On one occasion he drank 
about 6 ounces of the gin, became ill, passed into a state of coma, and died two 
days later. A pathologist was called in after the man’s demise and was sum- 
moned to perform an autopsy which showed that the man died from the effects 
of wood alcohol in home-made gin. The physician who had treated the man 
before death was allowed merely to give his opinion that wood alcohol is capa- 
ble of causing death. The pathologist was permitted to give all of the details of 
the post-mortem. Had the physician who performed the autopsy gained know!- 
edge through treatment of the patient while living, it is very possible that the 
privilege would preclude testimony pertaining to the autopsy. 


In scanning the cases of various jurisdictions concerning the workings of the 
privilege, it is difficult, if not perplexing to determine what information comes 
within the scope of protection—communications, observations, facts, involun- 
tary disclosures as well as voluntary? It would be very simple to state that com- 
munications alone are the objects of protection, but communications may be 
made by exhibition, by submission to inspection, as well as by oral or written 
utterance.''® By and large the cases will prohibit testimony with relation to the 
physician’s observations on the theory that the observations derive from an in- 
vitation to prescribe, which is in turn an implied communication from the pa- 
tient as to all data obtained by the physician. 


It is a fundamental requirement that the information be received in a pro- 
fessional relation, hence information gained by the physician in a non-profes- 
sional capacity is without the scope of the privilege. The fact that the patient 
was ill, the number of visits made by the patient to his home, the frequence of 
office appointments, the fact that surgery was performed, should be relegated 
to the field of incidental rather than confidential communications. However, 
when we begin to discuss “symptoms” we reach the margin wherein confusion 
stabs incessantly. Severely strict cases have forbidden physicians to testify to 
symptoms which a twelve-year-old child could predict with accuracy—the con- 
dition of a man after an automobile crash, the odor of liquor on the breath of a 
motorist.'!? 


The fact that a doctor is not requested nor solicited does not affect the opera- 
tion of the privilege, thus aid given to an unconscious man would come within 
the prohibition. Even though the patient shuns the offerings of the doctor the 
strict rule is applicable. In a New York case,'*° a physician was called to a hotel 
to minister aid to a man who had taken poison, the victim unaware that he had 
been summoned. When the physician arrived, the prospective patient cursed 
him, refused to have anything to do with him; nevertheless, the doctor succeeded 
in administering a hypodermic, and thereafter he was forbidden to testify con- 
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cerning the poison episode when attempt was made to prove that the patient had 
committed suicide. 

Certainly, matters entirely distinct from medical facts should be disclosed— 
incidental features of a communication having no bearing on confidential ad- 
missions.'?! In an Indiana case'?? where a woman had been charged with the 
murder of her husband, a physician offered to testify to a certain statement al- 
leged to have been made by the deceased husband at the time of the professional 
call. The offer to prove consisted of the following statement: “I will get her 
yet, damn her; I will get her yet.” This evidence was excluded in the trial court 
on the ground, as stated by the judge, that “the doctor was there in the capacity 
of a physician and what transpired there was in the scope of his professional 
employment.” The Supreme Court of Indiana fortunately took issue with the 
ruling of the trial court and granted a new trial. Thus the doctor should have 
been allowed to testify concerning threats of death, though not about matter 
pertaining to the physical condition of the parties. 

There is no doubting the fact that the mere relationship of attorney and client 
does not spell confidentiality,'?* but the sanctity of physician-patient relations is 
apparently championed more enthusiastically.'*4 Occasionally courts have re- 
quired that the claimant of the privilege should have the burden of establishing 
in each instance all the facts necessary to create the privilege.'*? Common sense 
would also dictate that a third person overhearing a conversation should be able 
to testify, hence the conversation would not come within the privilege;'?° yet 
decisions have ruled in every direction. When a third party is present, some 
courts say that the privilege is waived as to the physician, some hold the privilege 
waived as to both physician and third party. Some say that it is waived only as 
to the third party and not as to the doctor, and some say that it is not waived as 
to either.'?’ 


Viewed in aggregate the Kansas decisions have fared better than most. Take, 
for example, the case of State v. Townsend'”® in which a question arose as to the 
admissibility of the testimony of doctor and nurse regarding the state of intoxica- 
tion of a motorist. The court very sensibly held that the testimony was without 


121. Kansas C. F.S.&M.R.Co. v. Murray, 55 Kan. 336, 40 Pac. 646 (1895) (injured person’s statement 
as to facts leading up to the injury held not privil De 

122. Myers v. State, 192 Ind. 592, 137 N.E. 547 (1922). 

123. 8 Wigmore § 2311. 

124. Murphy v. Board, 2 Cal. App. 468, 83 Pac. 577 (1881); Masonic M. B. Ass'n v. Beek, 77 Ind. 203, 
210 (1902) (cases to the effect that the relationship alone creates confidentiality) contra; State v. Knight, 204 Ia. 
819, 216 N.W. 104 (1927) (Statement in presence of third person not privileged) . 

mi tise v. State, 158 Ind. 687, 63 N.E. 975 (1902); People v. Schuyler, 106 N.Y. 298, 304, 12 N.E. 

126. Mullin-Johnson Co. v. Penn M.L. Ins. Co., 2 Fed. Supp. 203 (D.C.N.D. Cal. 1933) (physician's treat- 
ment of patient in the presence of the pane wife held not within o privilege—court referred to wife as being 

“casually present,” that she would not precluded from wityins) But see Bassi v. Ford Motor Co., 278 Mich. 
173, 270 ILW, 258 (1936) (husband and oe consulted a physician to learn whether wife's childlessness was 
due to husband's im; cy, and physician was not permitted to testify because of the —— atmosphere, the 
intimate relation of the consulting parties.) Presence of third person, such as a nurse or second physician, necessarily 
on duty, would not destroy the privilege. Culver v. Union Pacific R. Co., 112 Neb. 441, 199 N.W. 794 (1924) 
(personal injury; a nurse administering medicines for syphilis, under direction of the medical cal director of a hospital, 
held within the privilege). However, a nurse when consulted out of pamase of the physician does not ordinarily 
come within the privilege. First Trust Co. v. Kansas City Life Insurance 79 F. ay ae (CCA—8th 1935). 
However, New York and a few other states have placed nurses in the ~ 4:9 ‘S$ category mt “y as » privilege is 
concerned. The status of dentists and osteopaths is by no means clear, but it can be taken that mental 
healers and "oo do not come within the pa ~ And S. H. Kress and Co. v. Sharp, 156 § Sis 6 693, 126 So. 
650 (1930) (chiropractors). 

127. Curd, Phivileged Communications, 44 West Virginia Law Quarterly at 170 (1938). 

128. 146 Kan. 982, 73 P. 2d 1124 (1937). 





UNIVERSITY OF KANSAS 241 


privilege, that this was not testimony having bearing upon consultation with a 
view to Curative treatment, and was not information gained in a professional 
capacity. Kansas decisions have often reiterated the fact that it is the purpose of 
the courts of this jurisdiction to be positively committed against interpretation of 
rules of evidence which limit judicial inquiry in the ascertainment of the truth.’ 

By judicial construction the statutory privilege of the patient has been ex- 
tended to his heirs and personal representatives.'*° Where the heirs desire to 
waive the privilege and the personal representative refuses, the heirs shall pre- 
vail in that their personal feelings are more likely to be affected than those of 
the executor or administrator.'?! Apparently there is no case directly in point in 
which the heirs themselves are of split opiriion with regard to waiver, though the 
matter is discussed in Bruington v. Wagoner supra.'** 

The Model Code drawn by the American Law Institute was originally drafted 
without mention of a privilege for medical secrets in court, but eventually, 
attorneys representing states which had statutory prescriptions, forced the drafts- 
men to insert three sections establishing the privilege in modified form:'* 
Fortunately many limitations have been added, and this is in itself an improve- 
ment. Among the limitations, for example, is a privilege whereby information 
in public records originally procured from physicians, shall not be privileged 
“unless” the statute requiring the record or report specifically requires such. Of 
course, no matter how numerous, how carefully thought out the limitations, ex- 
ceptions will creep in. 
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COMMENTS 
THE FEDERAL EMPLOYERS LIABILITY ACT AS AFFECTED 
BY SECTION 1404(a) OF THE NEW JUDICIAL CODE 


By JESSE H. Foster, JR. 


A great deal of speculation has arisen concerning the effect of 8 1404 (a) of 
the new Judicial Code’ upon the venue provision of the Federal Employer's 
Liability Act.? Several law review articles have appeared | on the subject, com- 
menting on possible interpretations.? In two recent cases* the Supreme Court 
has settled at least one phase of the problem. The purpose of this article is to 
explore a few other possible ramifications and possible effects of the section. 

The first Federal Employer's Liability Act, passed in 1906,° was declared un- 
constitutional by the Supreme Court.® It was reenacted in 1908.’ There was no 
special venue provision but the Judicial Code® fixed the venue in the federal 
district of the defendant’s residence. Since the defendants were railway corpora- 
tions and often had their residences, the state of incorporation, far from the 
scene of the injury, this often caused extreme hardship on the employee who was 
injured. In fact, cognizance of this hardship was a major factor in inducing 
Congress to amend the act.” By the 1910 amendment a special venue provision 
was added.’® This stated: 

“An action may be brought in a district court of the United States, in the district of the 
residence of the defendant, or in which the cause of action arose, or in which the de- 
fendant shall be doing business at the time of commencing such action. The jurisdic- 
tion of the courts of the United States under this chapter shall be concurrent with that 
of the courts of the several states, and no case arising under this Chapter and brought 
in any State court of competent jurisdiction shall be removed to any court of the 
United States.” 

That is the law today with the exception of the last clause of the last sentence 
which has been deleted by amendment." 

Judicial interpretation of this provision has had the effect of shifting the 
hardship from the injured employee to the employer defendant. Before, the 
plaintiff was subject to the burden of transporting his witnesses and himself 
great distances to sustain his cause of action; now the defendant may be subject 
to the same hardship in order to defend. The courts have held that even though 
bringing the action in a distant state forced the defendant to travel great dis- 
tances and made more difficult his defense, the venue provision of the statute 
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was controlling regardless of the burden on interstate commerce.'? Perhaps the 
strongest language to that effect is found in the decision of the court in the case 
of Di Filippo v. Pa. R.'? The court says that although it is almost a punitive 
burden on the defendant, the plaintiff's choice may not be limited by the court. 

It is well established that federal courts may not refuse to entertain a suit 
under the Federal Employer’s Liability Act if the proper jurisdiction is made 

* The rule now seems to be established that a state court also must hear the 
suit when the jurisdiction as prescribed by local law is adequate.'? The Supreme 
Court in the case of Miles v. Ill. Central R. Co.'® said, “The court must permit 
this litigation.” The theory was that the right to sue in a state court under the 
FELA is of the same quality as the right to sue in a federal court." 

The railway companies then tried to relieve themselves of this burden by 
getting an injunction against the plaintiff in the state of his residence, restrain- 
ing him from prosecuting an action which was vexatious and harassing to the 
defendant in another state or in a federal court of another district. The right of 
a court to enjoin its citizens from an unfair suit is a well established equitable 
right.'® However, this right has been held to be ineffective when applied to 
suits brought under the FELA. Chesapeake & O. R. Co. v. Vigor’? held that a 
federal court might not enjoin the plaintiff from suing in another federal court 
on a cause of action under the FELA. Nor could the federal district court enjoin 
a suit in a state court.”° The supremacy clause is the basis for the court’s holding 
that a state court may not enjoin its citizens from suing on a cause of action 
under the FELA in a federal court.?! 

Until recently, the courts held that a state court could enjoin her citizens from 
prosecuting an unjust or vexatious suit in the court of another state.?* However, 
the rule seems to be well established now that such an injunction cannot be ob- 
tained when the cause of action is under the FELA.”* Prior to the case of Ex 
parte Collett,?* the doctrine of forum non conveniens was not available in suits 
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brought under the FELA, either in federal courts”’ or in state courts,”° nor could 
the employer limit the choice of venue of the plaintiff by means of contract.’ 


The interpretation placed upon the venue provision of the FELA by the 
courts has caused a great storm of protest. Justice Jackson, concurring in Miles 
v. Ill. Central R. Co.,”* stated that this allowed the plaintiff to go shopping for 
a favorable court. The American Bar Association recommended a change in the 
law.?° A measure called the Jenning Bill®° was introduced in Congress to amend 
the venue provision. This passed the House but was not considered in the Sen- 
ate. It stated in effect that a plaintiff could sue only in the district court of the 
United States or in a state court of competent jurisdiction in the district or county 
(parish) in which the cause of action arose, or where the person injured or suf- 
fering death resided. “Provided, that if the defendant cannot be served there, 
then and only then, the action may be brought in the district court of the United 
States or in a state court of competent jurisdiction, at any place where the de- 
fendant shall be doing business.”?! In the hearings on the bill, it was stated that 
thirty-five state bar associations, twenty-seven city bar associations and 100 
county bar associations endorsed this bill; that the major objective was doing 
away with racketeering in such law suits; that the purpose is to put an end to 
solicitation and transportation of law suits; that the committee found one lawyer 
in Chicago had had 792 such suits in one year; and that in at least one major city 
the attorney had hotel rooms leased to house his var‘ous clients who, at different 
times, were suing under the FELA.*” Thomas B. Gay’? advocated adoption of 
the Jennings Bill, claiming that, “The provision has permitted wide spread 
transportation of claims..., and their solicitation and trial by unscrupulous 
lawyers;” and that the railway brotherhoods retain counsel for just such a pur- 
pose. According to the author, the claims were moving to big cities where larger 
recoveries were expected. It is obvious that such practice could hinder a railway 
corporation severely in its defense against a personal injury suit. The corpora- 
tions might have to transport witnesses great distances; might be forced to sus- 
pend some operations while employees were traveling to testify; might not be 
able to compel a witness to go into another jurisdiction to testify; in short, the 
burden of defending against such a suit might be more onerous than paying the 
claim. Naturally, the railways long have sought to have the law in this respect 
changed, but have failed in their efforts. However, it is evident that § 1404 (a) 
of the new Judicial Code will have at least some effect upon the judicial de- 
cisions interpreting the FELA. Rule 1404 (a) provides that, “for the con- 
venience of parties and witnesses, in the interest of justice, a district court may 


25. Kilpatrick v. Texas & P. R. Co., 9g Hn ‘I 4 4 (C.C.A. 2nd 1948); Security & Exchange Bar Commis- 
sion v. Wimer, 75 F. Supp. 955 (W.D. Pa rter v. Fleming, 74 F. Supp. 378 (D.C. "iin 7: 
Connelly v. Central R. Co. of N. J., 238 Fed. 932 ish’ N.Y. 1916); see Gulf Oil Corp. v. Gilbert, 330 
50, 67 Sup. Cr. 839 (1946). 

1925) Leet v. U. P. R. Co., 25 Cal. 2d 605, 155 P. 2d 42 (1945); In re Wait’s Case, 140 P. 2d 857 (Cal. 

27. ” Akerly v. N. Y. Central R. Co., 168 F. 2d 812 (C.C.A. 6th 1948). 

28. 315 U. S. 698, 62 Sup. Cr. 827 (1942). 

29. 33 AB.A.J. 659 (1947). 

30. H.R. 1639, 80th Cong. Ist Sess. 

31. 93 Cong. Rec. 9193 (1947). 

32. Id at pp. 9100, 9103, 9101, 9192. 

33. 33 A.B.A.J. 659 (1947), Bill to Curb Shopping for Forums is Urged. 
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transfer any civil action to any other district or division where it might have 
been brought.” The reviser’s notes to this section of the Code read as follows: 

“Sub section (a) was drafted in accordance with the doctrine of forum non conveniens, 

permitting transfer to a more convenient forum, even though the venue is proper. As 

an example of the need of such a provision see Baltimore & Ohio R. Co. v. Kepner, 314 

U. S. 344, 62 S.Ct. 6, 86 L.Ed. 28 (1941), which was prosecuted under the Federal Lia- 

bility Act in New York although the injury occurred and the employee resided in Ohio. 

The new sub-section requires the court to determine that the transfer is necessary for 

the convenience of the parties and witnesses, and further, that it is in the interests of 

justice to do so.” 
The Supreme Court in three recent cases** has decided that § 1404 (a) is ap- 
plicable even though the action may be brought under a statute which has a 
special venue provision. In the first of the two cases cited above the statute in 
question was the FELA; in the third it was the Sherman Anti-trust Act. 

It seems obvious from these cases that the new rule will have the effect of 
allowing the federal district court to transfer a suit brought under the FELA to a 
more convenient forum. The larger question would seem to be whether this 
section may not have more far reaching effects than merely making the doctrine 
of forum non conveniens available to federal courts. In reality this is a change 
from the established doctrine of forum non conveniens in that heretofore the 
court has merely dismissed the action instead of transferring it.?? The first great 
question would seem to be whether this section will make the doctrine of forum 
non conveniens available to state courts as well as federal. To hold that it was 
not so available would result in an absurd situation and surely circumvent the 
Congressional intent behind $ 1404 (a) of the Judicial Code. Injured employees 
would merely bring their suits in the state courts instead, thereby driving suits 
based on a federal right away from the federal courts. It has been suggested, 
however, that this will be the result of this amendment to the Judicial Code.*® 
It seems apparent to this writer that the basis of the decisions in the cases which 
have held hat the doctrine of forum non conveniens was not available to either 
federal or state courts in actions brought under the special venue provision has 
been that Congress gave the plaintiff an unqualified and absolute privilege to 
choose whatever venue he wished.?” Amendment 1404 (a) to the Judicial Code 
clearly qualifies this privilege. Therefore, the basis for refusing to apply the 
doctrine of forum non conveniens no longer exists. Of course, the privilege to 
choose his forum and the right to retain it once chosen must be distinguished. 
Nothing in § 1404 (a) qualifies the plaintiff's initial choice, but on the other 
hand his right to retain the forum has become no longer absolute. It is suggested 
that courts should still apply the doctrine of forum non conveniens with great 
caution, being extremely careful not to deprive the plaintiff of his choice of an 
appropriate forum. There should be a clear and perhaps extreme showing that 
the transfer of the suit would be in the interests of justice and for the conveni- 


34. Ex parte Collett, 69 Sup. Ct. 944 (1949); Kilpatrick v. Texas & P. R. Co., 69 Sup. Ct. 953 (1949); 
United States v. National City Lines, 69 Sup. Ct. 955 (1949). 


35. Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 67 Sup. Ct. 839 (1946); Canada Malting Co. v. Patterson 
Steamship Lines, 285 U. S. 413, 52 Sup. Ct. 413 (1932). 
36. Comment, 16 J.B.K. 486 (1949). 
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ence of the parties. So long as a fair trial is possible and the defendant is not 
unduly vexed and harassed, the court probably should retain the suit. But it does 
seem now that the courts should feel free to determine for themselves whether 
they will apply forum non conveniens, without fear of a reversal by the Supreme 
Court of the United States. 

A majority of jurisdictions which have passed on the problem do not rec- 
ognize the doctrine of forum non conveniens.*® These jurisdictions probably 
still would refuse to apply forum non conveniens to cases brought under the 
FELA in their courts. Thus, we would have the anomalous situation of having a 
different result in different jurisdictions. 

In Miles v. Ill. Central R. Co.,?? the court said that Congress has exercised its 
authority over interstate commerce to the extent of permitting suits in state 
courts despite the incidental burden on interstate commerce. This reasoning is 
closely followed in Leet v. U. P. R. Co.,*° and the court in C. & O. v. Vigor,*! 
states that Congress has the power to regulate interstate commerce, and may, 
when it sees fit, place incidental burdens thereon by jurisdictional statutes. Thus 
it seems that there is a possible inference that if it were not for the special venue 
provision of the FELA, many suits might be held to unduly burden interstate 
commerce.‘? Is Congress, by § 1404 (a), now saying in effect that an unrea- 
sonable burden on commerce no longer has Congressional sanction, and that 
courts now may declare that the suit is such a burden? True, $ 6 of the FELA 
has not been repealed, and is still in effect. Yet, it is possible that the courts may 
use the language of § 1404 (a) to hold that now a suit may be dismissed if it 
imposes an undue burden on interstate commerce. However, it seems more 
likely that the effect of § 1404 (a) will be limited to allowing the judge to apply 
the doctrine of forum non conveniens at his discretion. 

The same problem arises in relation to the question of enjoining the plaintiff 
from suing in another jurisdiction. The courts have held that such an injunction 
would be valid except for the FELA.*? Since the decisions refusing injunctions 
are based on the absolute privilege to choose the forum, as given by the venue 
provision of the FELA, it seems possible that the courts now will consider them- 
selves free to apply the normal rules. Since the venue provision has not been re- 
pealed, the plaintiff still may choose to bring his action in any appropriate 
forum, but it is at least questionable whether his right to retain that forum may 
not be denied by means of injunction or otherwise. In Ex parte Collett,** the 
court said, § 1404 (a) “does not limit or otherwise modify any right granted 
in § 6 of the Liability Act or elsewhere to bring suit in a particular district. An 
action may still be brought in any court, state or federal, in which it might have 
been brought previously.” Thus the court did not comment on the effect the 
section might have on the right to retain the chosen forum, except as to the doc- 
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trine of forum non conveniens. However, in Boyd v. Grand Trunk Western R. 
Co.,** the court quoted the above language from Ex parte Collett in holding 
that a contract limiting choice of venue was invalid. So it is assured that $ 1404 
(a) will have no effect upon the ruling as to attempts to limit venue by contract. 

It is to be hoped that the courts and the Congress will be stimulated to effect 
more fair and equitable rules concerning suits brought under the FELA. Passage 
of § 1404 (a) indicates that there is a recognition of the problem, but does not 
seem to be a complete remedy, unless the courts step forward boldly, and give 
this section an extensive application, applying not only the direct wording but 
also the implications. Of course, an employee’s privilege to choose an appro- 
priate and favorable forum should not be denied for any minor inconvenience, 
since the privilege has been expressly given by Congress. However, many sit- 
uations may arise where the defendant in effect is denied due process because of 
the virtual impossibility of offering an adequate defense. Although no case has 
been found which discusses due process in relation to this problem, it readily is 
seen that if the defendant does not get a fair trial, he is denied due process. 
Manifestly, Congress cannot sanction what the Constitution denies. Logically, 
a suit under the FELA could be brought in a forum so unreasonable and incon- 
venient that the defendant does not get a fair trial and thus is denied due process. 
But such a suit could not be upheld, and the Congressional intent surely was not 
that it should be upheld. Thus, the venue provision of the FELA must be inter- 
preted to mean that suits which deny due process cannot be prosecuted. It is 


submitted that courts should more closely examine these actions in the light of 
fundamental Constitutional guarantees; and that even though such an action 
might not be interfered with merely because of inconveniences, when the choice 
of venue affects justice it should be curtailed, whether by injunction or other 
means. Perhaps § 1404 (a) takes a beginner's step toward recognition of these 
principles. 


45. 70 Sup. Cr. 26 (1949). 
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CASE NOTES 


TORTS—LEGALLY PROTECTED INTERESTS—RIGHT OF A CHILD 
TO MAINTAIN AN ACTION AGAINST A PERSON INTERFERING 
WITH FAMILY RELATIONSHIP 


The plaintiff, a six-year-old girl, lived with her father, mother, brothers and sisters as 
a family. Her mother in the course of her normal conduct as such rendered to plaintiff a 
mother s love, affection, devotion, care and services prior to July 5, 1945. On that day the 
defendant enticed the plaintiff's mother from the home and family to go with him. By 
such enticement the defendant destroyed the relation existing between plaintiff and her 
mother, thereby causing plaintiff the loss of the benefits flowing from such relation. 
Plaintiff sued for damages, and recovered in the trial court. On appeal it was held, in a 
unanimous opinion, that the judgment be affirmed, the court stating that the plaintiff, as 
a child and member of the family, had a legally protected right to the maintenance of the 
family relationship without interference by outsiders, and that the defendant invaded her 
family rights by enticing her mother from their home and family. Miller v. Monson, 37 
N.W. 2d 543 (Minn. 1949). 


The reported cases on this subject are in irreconcilable conflict. The majority of courts 
which have passed on the question follow Morrow v. Yannantuo, 152 Misc. 134, 273 
N.Y.S. 912 (1934). In that case three reasons for denying recovery were stated. 1. The 
courts would not be able to cope with the flood of litigation that a decision allowing such 
an action would produce. 2. A decision allowing this action would not act as a deterrent 
to those who entice away the husband or wife of another, because their motives are so 
strong as to blind them to financial consequences. 3. The petition followed the form of 
an alienation of affection suit. That action is based on the marriage contract. The essence 
of the action is loss of consortium. While a husband or wife may bring the action, and 
while the number of children are proper elements in determining damages in these suits, 
a child is precluded from maintaining such an action. McMillan v. Taylor, 160 F. 2d 221 
(App. D.C. 1946), follows this view and was decided exclusively on the basis of the 
Morrow case, supra. Taylor v. Keefe, 134 Conn. 156, 56 A. 2d 768 (1947), also denies 
plaintiff recovery because of practical objections such as: 1. multiplicity of suits, 2. extor- 
tionary litigation by virtue of the tenuousnous of the child’s relationship, 3. inability to 
define the point where the child’s right would cease, 4. inability of the jury to assess dam- 
ages, 5. and the fact that there have so few cases on the subject shows an absence of any 
general need for relief. Any prayer for relief should be addressed to the legislature. 6. The 
fact that many states have outlawed alienation of affections suits shows that the social 
advantages of granting such a right would be outweighed by the disadvantages. Garza v. 
prec ae S.W. 2d 1012 (Tex. 1948), approved the Morrow case, supra. The court then 
proc : 


“The law of Texas has provided a way in which support and maintenance can be ob- 
tained from the father of a child. But under our law there is no provision to make one 
respond in damages to children for alienation of affection of the father. Counsel for 
the plaintiffs urge this court to engage in ‘judicial empiricism’... The excelsior cry 
for a better system ... must be made to the Legislature, rather than to the courts, whose 
only province is to enforce the law as they find it.” 


However in this case the language of the court is dicta because the evidence was insuf- 
ficient to support a finding that the father abandoned the children, and as far as the court 
could tell the father might have been the aggressor in this triangle. 


The other three cases on this subject where recovery was denied are distinguishable. 
In Coulter v. Coulter, 73 Colo. 144, 214 Pac. 400 (1923), the plaintiff was an adult age 
62. Rudley v. Tobias, 84 Cal. App. 2d 454, 1940 P. 2d 984 (1948), was decided on two 
grounds: 1) In 1939 the California legislature outlawed “Heart Balm” suits. Prior to 
1939 a statute prohibited the abduction of a husband from his wife, or 4 parent from his 
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child. (Italics added). In 1939 the statute was amended to read so as to forbid only the 
abduction or enticement of a child from a parent or guardian. The court thought that 
the statutes together with the legislative history would make the appellants’ position un- 
tenable, that any implication to be drawn from those statutes would be against the ap- 
pellants. The rule stated in Shearer v. Flanery, 68 Cal. App. 91, 94, 228 Pac. 549, 550 
(1924), that the amendment of a statute or section operates as a repeal of those parts of 
the statute or section which are not reenacted was held to be applicable. 2) In view of the 
legislative intention the court did not feel that it could engage in judicial empiricism 
without usurping the legislative function. The third case, White v. Thompson, 85 N.E. 
2d 246 (Mass. 1949), was a suit for injunctive relief by a wife and her minor son and 
daughter. The court did not pass upon the instant question except to say that in such a 
case there could be no relief by injunction, citing Bartholomew v. Workman, 197 Okla. 
267, 169 P. 2d 1012 (1946) to that effect. 

In three cases the plaintiff has been allowed to recover. Daily v. Parker, 152 F. 2d 174, 
(C.C.A. 7th 1945), noted at 162 A.L.R. 819; Johnson v. Luhman, 330 Ill. App. 598, 71 
N.E. 2d 810 (1947); and Miller v. Monsen, supra. In the Daily case the court engaged in 
the “judicial empiricism” of Dean Pound. Pound, Rosecoe, The Spirit of The Common 
Law (1921) p. 183. It held that the child has a cause of action and that because such a 
cause of action had not been theretofore recognized was not a conclusive reason for denying 
it. The court did not mention the Morrow case, supra. Perhaps it is significant in this case 
that the father was not supporting his children and they were suing for support as well as 
fatherly love and affection. The court seemed to feel that the plaintiffs were not much 
damaged by loss of society of a father who would run off with a married women thereby 
leaving his family unsupported. However, the court thought the matter was a jury ques- 
tion. Johnson v. Luhman, supra, approved the Daily case, supra. In this case, however, the 
children were already being supported. The court felt that there was a gap in the law which 
it should fill. Filling the gap was warranted by a judicious interpretation of the common 
law. The court said: 


“... it is the opinion of this court that a frank recognition of the change within the fam- 
ily unit, which has now become a cooperative enterprise, makes it apparent that much 
of the ancient law of domestic relations is anachronistic.” 


Miller v. Monsen, supra, is the latest case on this subject. The court here has collected al- 
most all of the authority on the subject. The reasons for allowing a recovery are: 1. The 
family is the foundation of society. Among the rights of a member of the family, as against 
the outside world, are those of having the Family maintained intact. Heck v. Schupp, supra. 
2. Such a right is protected under the Federal Constitution. Pierce v. Society of Sisters, 268 
US. 510, 45 S.Ct. 571 (1924); Meyer v. Nebraska, 262 US. 390, 43 S.Ct. 625 (1922). 
3. Benefits of the greatest value flow to a child and society from a mother’s love, devotion, 
and care. 4. Such rights can be measured in money damages. This is done all the time when 
a pecuniary value is placed on a mother’s life in wrongful death cases. Michigan Cent. R. 
R. Co. v. Vreeland, 227 U.S. 591, 33 S.Ct. 192 (1914) ; Tilley v. Hudson River R. Co., 24 
N.Y. 471, 23 How. Prac. 362 (1862). 4. A sufficient time has elapsed since the Daily and 
Johnson cases, supra, and there has been no such flood of litigation as was anticipated by 
the Morrow case, supra. The same is true of extortionary litigation. 5. The fact that there 
is no precedent is no reason for refusing a right. The common law is sufficiently flexible 
to meet changing conditions. Sullivan v. Minneapolis & R. R. Ry. Co., 121 Minn. 145, 142 
N.W. 3 (1913); Tuttle v. Buck, 107 Minn. 145, 119 N.W. 946 (1909); Razell v. Razell, 
281 N.Y. 106, 22 N.E. 2d 254 (1939). 6. If there was a common law rule which would 
bar an action such as this, it was based on the concept that family rights were vested in the 
husband. Such a concept has been destroyed by married women’s acts. If the reasons for 
a tule disappear, then so should the rule. 7. It makes no difference whether the mother or 
father of a child, as between the members of the family, is under a legal duty to give love, 
devotion, and care to the children. It is enough that such services are usually rendered in 
the natural course of events unless interfered with by outsiders. 

The Kansas Supreme Court as yet has had no occasion to pass on the question presented 
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by the principle case. However, in In re Bullen, 28 Kan. 557, 781 (1882), our court did 
recognize the importance of the family relationship. In that case a child was taken from 
the care of a benevolent institution and awarded to the child’s grandparents who lived in 
England. The court said: 


“her life here (in the United States) would be a life in an institution; there (in Eng- 
land) life in a home. I need not recount the numberless blessings which a home gives 
a child...” “The common judgment of all voices the truth that the best development of 
a young life is within the sacred precinct of a home.” 


In recognizing the value of the family relationship it might well be intimated that our 
courts would follow Miller v. Monsen, supra. In so doing it would hold those who interfere 
with a family relationship responsible for their acts as far as money damages can com- 
pensate a child for having its family relationship destroyed. 

TED ASHMORE. 


JUDGMENTS—NUNC PRO TUNC ENTRY—NECESSITY OF NOTICE 


Plaintiff brought suit to recover unpaid installments of alimony due under a contract 
between herself and her husband entered into prior to the granting of a Nevada divorce. 
The contract specifically provided that it was to be incorporated into the divorce decree. 
The Nevada court in the original action, dated August 4, 1939, ordered that the contract 
between the parties be adopted, approved, and confirmed by the court, and the parties 
were directed to comply therewith and to execute the terms thereof. Pursuant to defendant's 
motion, without notice to the plaintiff, the Nevada court on April 26, 1946, ordered a 
nunc pro tunc entry providing as follows: “And said contract is legally extinguished and 
merged into this decree and the parties are hereby directed to comply with the terms of 
this decree in lieu of said contract.” The defendant in the instant case pleaded the entry 
nunc pro tunc in answer to the plaintiff's suit on the contract alleging that the same le- 
gally extinguished plaintiff's contract and barred any action by the plaintiff on the con- 
tract. The trial court gave judgment for the plaintiff. On appeal it was held, four justices 
dissenting, that the judgment be affirmed. The court, after declining to take judicial no- 
tice of the laws of Nevada, stated that under 12 Okla. Stat. (1941) § 1032, where a party 
seeks to correct, modify or vacate a judgment rendered therein after the term at which 
such judgment was rendered, whether his application invokes the inherent or statutory 
authority of the court, notice to the opposite or adverse party is essential in order to give 
the trial court jurisdiction to act. Allen v. Allen, 209 P. 2d 172 (Okla. 1948). 


A nunc pro tunc entry may be defined as an entry in the court's record now, of some 
order actually made, to have effect as of the former date. See Perkins v. Haywood, 132 
Ind. 95, 101, 31 N.E. 670, 672 (1892); Haray v. Haray, 274 Mich. 568, 265 N.W. 466, 
468 (1936); Cannon v. Oklahoma Engraving & Printing Co., 119 Okla. 196, 249 Pac. 300, 
301 (1926). Asa general rule munc pro tunc entries made without notice are upheld when 
it appears that the record furnished conclusive proof that the judgment actually was ren- 
dered, but through some mistake or inadvertance omitted from the record. Christisen v. 
Bartlett, 73 Kan. 401, 85 Pac. 594 (1906); Balch v. Shaw, 7 Cush. (Mass.) 282 (1851); 
Long v. Stafford, 103 N.Y. 274, 8 N.E. 522 (1886). It has been stated that no notice 
should be necessary as no injustice can result, for the reason that such amendments are 
always based on some memorandum or entry, and can not be contradicted by proof of 
extraneous parol facts. Naber’s Adm’r v. Meredith, 67 Ala. 333 (1880). The Supreme 
Court of South Carolina in Chaffee & Co. v. Rainey, 21 S.C. 11 (1883), stated, “And what 
light the adverse party, if notified, could throw upon the question, whether the error 
complained of is a clerical error, we do not readily perceive.” Perhaps the better reason 
is that advanced by the Supreme Court of Maine in Lewis v. Ross, 37 Me. 230, 59 Am. Dec. 
49 (1854), who stated that such a proceeding, whether made upon motion of a party 
interested or upon a court’s own “certain knowledge” and mere motion, is not an adversary 
= in which, of necessity, there should be parties, or in which notice would be 
required. 
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Judgments “entered” nunc pro tunc should be distinguished from judgments “rendered” 
nunc pro tunc. In entering judgments nunc pro tunc the court is merely making its record 
conform to the actual judgment, and the legal relationship of the parties is not changed; 
but if it attempts to modify, amend or correct by a munc pro tunc entry a judgment actually 
rendered, then it is in effect attempting to render a judgment munc pro tunc. When judg- 
ments are rendered munc pro tunc, the legal relationship of the parties is changed. 


It is the almost universal rule that judgments may be entered munc pro tunc, even after 
the term at which they were rendered, many courts speaking of this as the inherent power 
of the courts to make their records speak the truth. Mitchell v. Overman, 103 U.S. 62 
(1880); Pursley v. Wickle, 4 Ind. App. 382, 30 N.E. 1115 (1892); Aydelotte v. Brittain, 
29 Kan. 98 (1882). On the other hand it is the general rule that judgments can not be 
rendered or altered after the term in which the case was decided. McManus v. Nellis, 203 
Ill. App. 108 (1916); Cross v. Greenaway, 347 Mo. 1103, 152 S.W. 2d 43 (1941). This 
is particularly true where no notice is given. McHenry v. Merriam, 231 Mich. 479, 204 
N.W. 99 (1925); See Berthold v. Fox, 21 Minn. 51, 55 (1874). An erroneous judgment 
of the court may be corrected, after the term in which it was rendered, only by the proper 
procedure which may be either a writ of error or an appeal to a higher court. U. S. v. 
Manger, 7 F. Supp. 720 (D.C. N.Y. 1934). 


There is a small minority of cases which actually hold otherwise valid munc pro tunc en- 
tries void for lack of notice. Alexander v. Stewart, 23 Ark. 18 (1861). There are a greater 
number of cases which hold nunc pro tunc entries void for lack of notice but in which it 
would appear the courts could have found the entries invalid for other reasons. Womack 
v. Sanford, 37 Ala. 445 (1861), (Insufficient proof that the original judgment had been 
rendered ); Wimberly v. Mansfield, 70 Ga. 783 (1883), (Nunc pro tunc order obtained 
fraudulently ); State ex rel Holtcamp v. Hartman et al., Judges, 330 Mo. 386, 51 S.W. 2d 
22 (1932), (Court annulled a final judgment after the term by a munc pro tunc entry); 
Henneman Grain & Seed Co. v. Hill, 68 $.W. 2d 525 (Tex. Civ. App. 1934), (Judgment 
rendered nunc pro tunc after the term). Statements may be found in the cases from many 
other jurisdictions to the effect that nunc pro tunc entries should be made only after notice 
to all parties. See Jackson v. Latta, 15 Kan. 216, 223 (1875); Pulitzer Publishing Co. v. 
Allen, 134 Mo. App. 229, 233, 113 S.W. 1159, 1160 (1908); McClain v. Davis, 37 W. Va. 
330, 331, 16 S.E. 629, 630 (1892). But later cases in these jurisdictions tend to show that 
the courts are not inclined to declare void such entries with the lack of notice as the only 
basis for their holdings. Christisen v. Bartlett, supra; Conrath v. Houchin, 226 Mo. App. 
261, 34 S.W. 2d 190 (1931); Dwight v. Hazlett, 107 W. Va. 192, 147 S.E. 877 (1929). 
The reasoning advanced for the view that notice should be required seems to be that in 
some cases, particularly those where the record does not furnish conclusive proof of the 
original judgment, an adverse party might be able to show cause against such an entry. 
Pulitzer Publishing Co. v. Allen, supra. 


Notice of a motion to correct the record by an entry munc pro tunc, if required by the 
courts making such entries would be a safeguard against improper entries obtained fraudu- 
lently or upon an unsound basis. Those parties adversely affected by such improper entries 
would, except in rare instances, have their rights properly adjudicated eventually; but this 
result would be obtained only after the expense and inconvenience of additional litigation. 
Considering the relative ease with which notice may be given, it would seem to be the 
better practice that the courts granting such motions make it a requisite. 


The Kansas Supreme Court in Christisen v. Bartlett, supra, held that Kan. G.S. 60-3010 
(1935), which corresponds to the Oklahoma statute upon which the holding in the present 
case was based, applied to the modification, amendment or vacation of judgments rather 
than to valid munc pro tunc entries or the correction of clerical errors made in entering 
judgments in the record. It is submitted that the Kansas court would not declare void for 
want of notice an otherwise valid munc pro tunc entry. 


CHARLES D. JOHNSON. 
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WILLS—CONSTRUCTION—SUBSTITUTION OF "ESTATE" OR 
OTHERS IN GENERAL 


By a holographic will dated October 1, 1941, the testator devised “To Otto Speckter or 
his Estate The Property at Clear Lake and Improvements on same.” Speckter, who was not 
related to the testator, died July 1, 1943. The testator died on May 14, 1945. In the course 
of administration the property at Clear Lake was sold, and the decree awarded the proceeds 
of the sale “to the heirs or devisees of Otto Speckter, deceased, subject to the administration 
of his estate.” On appeal it was held, two justices concurring specially and one justice 
dissenting, that the decree be affirmed, the court stating that it is more reasonable to con- 
clude in the light of certain fundamental rules that the provisions of a will must be con- 
strued to give them effect and to avoid intestacy, that the testator, being a layman, in using 
the term “estate” with reference to a deceased person and to describe the alternative takers 
of the devise, intended that Speckter’s heirs or devisees should take the devise in the event 
that Speckter died in the testator’s lifetime. In re Brunet’s Estate, 207 P. 2d 567 (Cal. 
1949). 

The reported cases on this subject seem to follow the rule laid down in the instant case, 
that a bequest or devise to an “estate” is not necessarily void when the testator’s intent in 
using the word is apparent. These decisions, while construing the word “estate” to be a 
word of donation which designates the recipient of the gift, are based upon certain funda- 
mental rules of will construction. First, they recognize that the power to make a will is not 
an inherent right, but is a privilege given by the law, and in the exercise of this privilege 
the testator must conform to the law. Second, it is the testator’s intention which must be 
given effect, so long as such intention is not violative of any rule of law, and the court must 
do everything in its power to ascertain such intention and see that it is carried out. Third, a 
will should be interpreted in such a manner as will give effect to every expression, rather 
than to render any inoperative. Fourth, a will should not be so construed as to impute to 
the testator a purpose to die intestate, or partially so, if it can be avoided. Fifth, the lan- 
guage of a will should not be construed in its technical sense where it is apparent that 
testator did not so use it. And sixth, judicial decisions involving interpretation of other 
will should not be given effect to defeat the testator’s intent, where such an intent can be 
determined from the will itself. 

The following cases support the construction of the word “estate” which was followed 
by the reported case: Clark v. Payne, 288 Ky. 819, 157 S.W. 2d 63 (1941); Leary v. Lib- 
erty Trust Co., 272 Mass. 1, 171 N.E. 828 (1930); Rogers v. Walton, 141 Me. 91, 39 A. 
2d 409 (1943); In re Billman’s Estate, 175 Misc. 334, 24 N.Y.S. 2d 43 (1940); Bottomley 
v. Bottomley, 134 N.J. Eq. 279, 35 A. 2d 475 (1944); Reid v. Neal, 182 N.C. 192, 108 
S.E. 769 (1921); and Arnett v. Fairmont Trust Co., 70 W. Va. 296, 73 S.E. 930 (1912). 

In Arnett v. Fairmont Trust Co., supra, the Supreme Court of West Virginia construed 
these words: “If any money left after the distribution let it be returned to the estate of 
C. W. Arnett.” C. W. Arnett was deceased before the testatrix executed her will containing 
these words. The court refused to declare the provision void for uncertainty saying: “It is 
evident from the language used, that to sustain the clause as a valid disposition of property, 
we must be able, under recognized rules of construction, to interpret the words “estate of 
C. W. Arnett,” as definitely referring to the executor of the will of C. W. Arnett, deceased, 
and also to interpolate after them these words or their equivalent, ‘to be taken, held and 
administered as a part of his estate and according to the terms and provisions of his will.’” 
The court, in its opinion, commented upon the fact that the testatrix was familiar with the 
will of C. W. Arnett. 

In Reid v. Neal, supra, the Supreme Court of North Carolina passed upon the construc- 
tion to be given these words in a will: “I lend to my daughter...the remainder of my 
land ...to her during her natural life, and at her death, I give to her bodily heirs, if any, 
and if none, to return to my estate.” In holding that the phrase “to return to my estate” 
should be construed to mean that the property upon failure of bodily heirs was to go to the 
testator’s heirs or next of kin and that therefore the devise over was valid, the court, inter 
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alia, said: “It cannot be successfully urged that the word “estate” makes the last limitation 
void for uncertainty. This word has more than one meaning, and is susceptible of more 
than one construction. ... Its legal significance must be ascertained from the context, or 
an examination of all the provisions of the instrument in which it appears.” A like conclu- 
sion was reached by the Surrogate’s Court of New York County, in the case of In re Bill- 
man’s Estate, supra. 

In Leary v. Liberty Trust Co., supra, the bequest construed was: “to my | said brother 
James, if he be then living and in event of his death to his, said James’ estate.” James died 
before the testator. The court reviewed the decisions in point and determined that the 
words “James’ Estate” should be so interpreted as to effectuate the inténtion of the testator. 
The court, finding that the words were used as words of purchase designating the recipients 
of the testator’s bounty, concluded its opinion thus: “The remainder passed under the will 
of Michael, but it was his intention that this remainder should be taken by those whom 
James should designate, not in the sense of incorporating the will of James into his 
(Michael's) will by reference, but by making the remainder a part of James’ estate, James 
having a right to dispose of the remainder as a part of his estate as he wished.” 


In Clark v. Payne, supra, the Kentucky court, in construing a will by which testator de- 
vised property to his granddaughter for life with remainder to her descendants and if she 
left no issue the property to return to “my estate,” found that the testator’s intent was not 
to vest the granddaughter with a fee subject to defeasance on default of issue so that it 
would become her estate and thus descend to her relatives, but by “my estate” intended 
that his heirs should take upon default of issue. 


In Rogers v. Walton, supra, the will left property to three sons in trust, if they survived 
testatrix, with direction that the survivor should distribute the corpus “to the devisees under 
this will... to their estates, and to himself equally,” and one of the sons died after the death 
of the testatrix without widow or issue surviving. The Supreme Court of Maine held that 
such son had a vested interest in the trust fund which could pass under his will, and during 


the continuance of the trust he or his personal representative would be entitled to one-third 
of the net income of the trust and, on termination of the trust, to one-third of the corpus, 
as against any contention that a legacy of the “estate” of a deceased person is void. In the 
words of the court: “We think that the Massachusetts and New Jersey courts have stated 
the rule correctly in holding that a bequest or devise to an estate is not necessarily void 
where the intent of the testator can be determined.” 


In Bottomley v. Bottomley, supra, the testator, by the residuary clause of his will, gave 
“all the balance of my estate to my three nephews, . .. Estate of Gordon Bottomley, . . .” The 
court, after a careful examination of the cases on the subject, gave effect to the phrase 
“Estate of Gordon Bottomley” saying: “The power of this court to effectuate the manifest 
intent of a testator by inserting omited words, by altering collocation of sentences or even 
by reading his will directly contrary to its primary signification is well established. This 
power, when necessary, is exercised to prevent the intention of the testator from being de- 
feated by a mistaken use of language. ...In determining whether or not testamentary words 
were used in their technical sense, a court should consider whether the draftsman of the 
will was or was not familiar with the technical meaning of those words, construing words 
in their technical sense where it appears that the draftsman knew what that meaning was, 
and not placing too great emphasis on the precise meaning of the language used where the 
will is the product of one not familiar with legal terms, or not trained in their use.” The 
court concludes its opinion mentioning that the presumption against intestacy is particu- 
larly strong where the subject of the gift is a residuary estate. 


Certain cases seem to lay down the rule that a legacy or devise to the estate of a deceased 
person is void because an estate as such is incapable of receiving property. In re Glass’ 
Estate, 164 Cal. 765, 130 Pac. 868 (1913), the words to be construed were “father Glass’ 
estate.” The court held that the quoted words were not descriptive of a person or entity 
which could take under the will. Since father Glass was alive at the time of the execution 
of the will, the term “estate” was used with reference to a living person. The court stated 
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that to read the will to declare “that the balance should go to Thomas Glass, if alive, and, 
if not, then to his estate, is too strained to be permissible. 


In In re Doyle’s Estate, 107 Mont. 64, 80 P. 2d 374 (1938), the court cited and followed 
the decision in the Glass case, supra, but suggested that if the intention of the testatrix 
could have been ascertained, its decision might have been different. It declared its inability, 
after a consideration of the will “and such extrinsic facts” as appeared in a written stipula- 
tion, to ascertain who the testatrix intended should receive a bequest to “estate of John 
Doyle.” 

In Martin v. Hale; 167 Tenn. 438, 71 S.W. 2d 211 (1934), the will to be construed pro- 
vided for a life estate in the wife of the testator of the testator’s “home place” and after 
the wife's death that “all of the aforesaid property is to revert to my estate.” In a separate 
item the testator gave the remainder to his two daughters or heirs of their bodies. The 
court held that upon the testator’s death the daughters took a vested remainder. There was 
no statement that a bequest or devise to an estate is void because an estate is not such a 
person or legal entity as is capable of taking. 


In the case of Downing v. Grigsby, 251 Ill. 568, 96 N.E. 513 (1911), the court con- 
strued a will by which the testator had devised a life estate to his wife and “at her death to 
revert to my estate.” It was contended that this bequest created a contingent interest in 
those persons answering the description of the testator’s heirs at his death. However, it 
was held that such a contingent interest was not created but rather that the property in- 
volved fell into the residue of the estate. The court stated: “The intention of the testator, 
which must control in the construction of his will, is the intention expressed by its words 
and not an intention which it may be inferred from circumstances he might have had but 
has failed to express... The ordinary meaning of the words ‘revert to my estate’ is, ‘return 
to the aggregate of all the property which I may leave at my death’... This natural meaning 
of the words may be controlled by a different intention manifested by the language of the 


will, but unless so controlled it will be given effect.” 


In Gardner v. Anderson, 114 Kan. 778, 227 Pac. 743 (1923), affirmed on rehearing, 
116 Kan. 431, 227 Pac. 743 (1924), the Supreme Court of Kansas had to construe pro- 
visions of a will which provided for a life estate for the testator’s daughter, remainder to 
her issue, and upon failure of issue to revert to the Gardner estate. The court held that 
such a devise created an estate tail in the daughter. After holding that an estate tail had 
been created, the court, by the use of strong dicta, said that as a matter of law a bequest or 
devise to an estate is void because an estate cannot be a devisee or legatee. In this particular 
case, the court having decided that an estate tail had been created, the result would not have 
been different if the court had given effect to such phrase. In the word of the court: “If 
the question of the estate tail be passed, it will have to be noticed that the will provides that 
if Georgia has no issue, then the testator’s propery ‘shall revert to the Gardner estate.’ That 
direction is either a bequest or it is not. If it is a bequest, it is void because an estate cannot 
be a devisee or legatee. “The estate of a deceased person is not a person or entity which can 
take under a will.” (Estate of Glass, 164 Cal. 765). This would result in partial intestacy. 
If it is not a valid bequest or devise of a limitation over of the remainder estate on indef- 
inite failure of issue, then there is an intestacy as to the remainder estate because it is not 
otherwise bestowed. In either view, Georgia Gardner would take the intestate property as 
sole heir at law. Thus if by any possibility it could be said that the will did not create an 
estate tail in Georgia, she being the life tenant, and sole heir at law of the remainder estate, 
would have both ends of the title, and this would constitute her the owner in fee simple.” 


The majority of courts, as shown above, follow what seems to be the better line of reason 
as set out in the reported case; that is, when once the court can ascertain the testator’s in- 
tention, and there is no rule of law to prevent the court from giving such intention effect, 
then the testator’s intent should be carried out. Of the cases cited above which seem to hold 
that a legacy or devise to the estate of a deceased person is void because an estate as such 
is incapable of receiving property, all with the exception of one, Gardner v. Anderson, 
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supra, were unable to find that it was the testator's intention to use the word “estate” as a 
word of donation, designating certain persons as recipients of his gift. In the Gardner case 
there was no question as to the testator’s intent, but as the Kansas Court considered the 
devise a fee-tail, it could have made no difference whether the clause was declared valid. 
Having no effect, the most that can be said for the court's declaration is that it is strong 
dicta, but being dicta it cannot be said that such decision holds that a gift to the estate of a 
deceased person is void because an estate as such is incapable of receiving property. 


In the opinion of the writer, there is no conflict in the decisions, and no well considered 
case can be cited as holding contra to the decision handed down in the reported case. 


ERVIN G. JOHNSTON. 
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PROCEDURES BEFORE ALCOHOLIC BEVERAGE 
CONTROL BOARD 


By WILLIAM BuzZICK, Jr. 


The Department of Alcoholic Beverage Control exists by authority of Sub- 
stitute for Senate Bill No. 9, Chapter 242 of the Laws of Kansas, passed by the 
Kansas Legislature during the 1949 Session. The Act became effective upon its 
publication in the official state paper March 9, 1949, and may be cited as the 
“Kansas Liquor Control Act.” 

The Kansas Liquor Control Act gives to the state the exclusive power to reg- 
ulate all phases of control of the manufacture, distribution, sale, possession, 
transportation and traffic in alcoholic liquor and the manufacture of beer, ex- 
cept as specifically delegated in the Act. In order to carry out this regulatory 
power the Act created the office of the State Director of Alcoholic Beverage 
Control and the State Alcoholic Beverage Control Board of Review. 

Considered first will be the office of the Director. There need not be set forth 
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in detail here the powers and duties of the Director or the inner working of the 
office. Suffice it to say that the office consists of the Director, Deputy Director, 
Attorney, Assistant Attorney and such agents and employees as are required for 
the carrying out of the duties of the office. In general this office is charged with 
the power and duty of enforcing and administering the provisions of the Kansas 
Liquor Control Act. The Director is appointed by and holds his office at the 
pleasure of the Governor. The Deputy Director is appointed by the Director, 
with the approval of the Governor, and holds his office subject to the pleasure of 
the Director. The Attorney for the Director is appointed by the Attorney Gen- 
eral with the approval of the Governor. His compensation is fixed by the At- 
torney General and the Director, and he is in fact an Assistant Attorney General 
whose official capacity is Attorney for the office of the State Director of Alco- 
holic Beverage Control. The office of the Director is located in Room 300 Na- 
tional Bank of Topeka Building, Topeka, Kansas. The Director may, with the 
approval of the Governor, establish and maintain branch offices at places other 
than the seat of government. The present Director is Arthur A. Herrick. 

The Alcoholic Beverage Control Board of Review consists of three members, 
appointed by the Governor. The Chairman is designated by the Governor and 
the tenure of office of all members is four years. Section 8 of the Act provides 
“All members of the Board shall be selected from among the members of the 
two political parties casting the highest and second highest number of votes re- 
spectively for Secretary of State at the general election in 1948, but not more 
than two members of said Board shall be members of one of said political par- 
ties.” Nor may any two members of the Board be residents of the same Con- 
gressional District. The Board is empowered to appoint and affix the compensa- 
tion for a Secretary to keep a record of all its proceedings, transactions, com- 
munications and official acts and to perform such other duties as the Board may 
desire. The Board must hold regular monthly meetings in Topeka, but may hold 
such other meetings as the Chairman determines advisable. The Director may 
call the Board into special session whenever he determines it necessary. At 
present the Board is composed of Angelo C. Scott, Chairman, Iola; Mont J. 
Green, Member, Manhattan; and Lester R. Templin, Member, Liberal. The 
office of the Board is located in Room 602, National Bank of Topeka Building, 
Topeka, Kansas. 

Some confusion seems to exist in the minds of many as to the powers and 
duties of the Board in relation to those of the Director. The arrangement is 
somewhat unique as an administrative agency. The functions of the Board are 
twofold: 

First, the Act provides that the Director shall adopt and promulgate such 
tules and regulations as shall be necessary to carry out the intent and purposes 
of the law. All of these rules and regulations, including the amendment or re- 
peal thereof, must be submitted by the Director to the Board for its approval. By 
virtue of this provision the Board is given ultimate control over broad general 
policy. These rules and regulations of the Director, when approved by the 
Board, are absolutely binding upon all licensees and enforceable by the Director 
through the power of suspension or cancellation of licenses. 
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Second, the Board acts as a quasi-judicial body to which an appeal may be 
taken from any order of the Director which refuses an application for a license 
or acts to suspend or revoke a license. 

It will be noted that the Director and the Board are entirely separate entities, 
both being appointed directly by the Governor, and having separate functions 
to perform. The Director is charged with the administration of the Kansas 
Liquor Control Act. The Board functions to govern policy and provide an 
appellate body for those aggrieved by the Director’s Orders. 

With this brief background, the proceedings before the Director and the 
procedure employed in perfecting an appeal to the Board of Review will now 
be considered. This procedure is as provided in the Kansas Liquor Control Act, 
and the Rules and Regulations of the Director and the Board which are promul- 
gated pursuant thereto. 

The hearings discussed are those which result in the issuance, denial, suspen- 
sion or revocation of licenses relating to the distribution and sale of alcoholic 
liquor. First to be considered is the law relative to obtaining a liquor license. 
An application is filed in duplicate with the Director on forms furnished by the 
office for that purpose. This must be accompanied by a bond in the required 
amount (amount varies with type of license sought) a cashier’s check or cash 
for the amount of the license fee, and five dollars for cost of possessing. Also 
filed with the application is a statement signed by the City Clerk that the pro- 
posed premises conforms to all municipal zoning ordinances. Section 34 of the 
Act provides in effect that when the application is made and filed with the Di- 
rector “the Director shall forthwith notify the City Clerk of the City or the 
Township Clerk of a Township having a population of more than eleven thou- 
sand wherein such license is sought, stating the date and place where a hearing 
will be held on such application, and no such license shall be issued by the Di- 
rector until the expiration of at least ten (10) days from the time of filing... .” 
It is only in the case of a retail license that a hearing before the Director is re- 
quired upon an application. The Director must either grant or refuse a license 
within specified time limits. In the case of the retail license the time limit is 30 
days, in the case of other licenses, 20 days. However, if the Director does not 
issue an Order within these time limits, the license applied for is deemed re- 
fused and the applicant has a right to appeal to the Board, District Court and 
Supreme Court in like manner as provided in the Act for appeals from Orders 
of the Director refusing a license. The Director may, with the written consent 
of the applicant, delay entering his order for an additional period of not to ex- 
ceed 30 days. (These time limits were made effective as of August 1, 1949.) 

Assuming the Director issues an Order granting a license, it must be remem- 
bered that the license is always subject to suspension or revocation for violation 
of the Liquor Control Act or the Rules and Regulations of the Director. 

The procedure for the suspension and revocation of licenses is covered by 
Article 16 of the Rules and Regulations of the Director. The Act provides that 
no license shall be suspended or revoked except after a hearing by the Director 
with reasonable notice to the licensee and an opportunity to appear and be 
heard. The rules prescribe in effect that all proceedings and hearings for the sus- 
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pension or revocation of licenses shall be before the Director or Deputy Director 
upon citation issued under seal of the Director. The citation must be in writing 
and must state the charges or complaints the licensee is called upon to answer. 
The citation may be served by registered mail, by an agent of the Director, or 
by the sheriff of the county in which the licensed premises are located. The 
citation also states the date and place of hearing, which can not be less than ten 
days from the date of the mailing or service of the citation. The licensee may 
appear in person and by counsel at the proceedings and produce such witnesses 
and evidence as he deems necessary or advisable in the protection of his interests. 


The hearings before the Director are generally conducted in the Director’s 
office. They are informal in nature, with the Director presiding, and his attor- 
ney present. The hearings are recorded by a court reporter. 

The rules of evidence are not strict, and conform generally to the rules fol- 
lowed by administrative agencies. Ample opportunity is given for argument and 
the presentation of evidence by both the licensee and the attorney for the Di- 
rector. After the hearing is closed, and within a reasonable time, the Director 
is required to issue a written Order setting forth his decision and order, and the 
reasons therefor. 


There has been considered the procedure before the Director, first as to the 
application for a liquor license, and then the procedure for the suspension or 
revocation of a license. Now, assuming that the Director has failed to act in the 
issuance of a license, or has issued an order denying, suspending or revoking a 


license, the provisions of the law regarding appellate relief will be pointed out. 


The law provides in Section 37, that any such applicant or licensee aggrieved 
by the Director’s Order may appeal to the Alcoholic Beverage Control Board 
of Review by filing a Notice of Appeal with the Secretary of the Board. The 
notice must either be mailed to the Secretary, by registered mail, or filed with 
the Secretary within 15 days after the date the Order appealed from was mailed, 
or if the appeal is taken because the Director failed to enter his Order upon 
application for a license, within 15 days after the application would be deemed 
refused under Section 35 of the Act. The Notice of Appeal is upon a form fur- 
nished by the Board and must be filed in duplicate along with a copy of the 
Order appealed from and a Bill of Particulars setting forth in clear and concise 
language the grounds upon which the appeal is based. The Board must conduct 
a hearing upon an appeal properly filed within thirty (30) days from the time 
it is mailed or filed, unless the person appealing consents to a later hearing. It 
is the duty of the Secretary to notify the Director forthwith and in writing of any 
appeal filed, and to furnish him with a copy of the Notice of Appeal and the 
Bill of Particulars filed therein. The Secretary must also notify the Director and 
the licensee of the time when, and place where the appeal will be heard by the 
Board, the notice to be by registered mail. 


At the time and place fixed for hearing, the Board proceeds to hear the ap- 
peal. The Rules and Regulations of the Board of Review set forth in detail the 
manner in which an appeal may be taken, and the procedure before the Board. 

At the hearing before the Board the applicant or licensee, and the Director 
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may be present in person or by agent or counsel and present evidence and argu- 
ment. 

The Board has the power to examine or cause to be examined, under oath, any 
licensee, the Director, or any other person, and also any books or records of the 
licensee. It also has the power to administer or cause to be administered oaths, 
and to issue subpoenas to require the attendance of witnesses and the production 
of books and records. 

The proceedings before the Board are somewhat more formal than before the 
Director, but still are of an informal nature. The parties are the Director and the 
licensee or applicant. The Board, with the Chairman presiding, acts as judge, 
occasionally exercising its prerogative to question parties or witnesses. The hear- 
ings are recorded by a court reporter. 

The hearing is called to order by the Chairman and appearances are entered, 
after which the party or parties originating the appeal may make an opening 
statement. The Director or counsel representing him may then make his open- 
ing statement. The applicant then proceeds with the introduction of his evi- 
dence. Witnesses are examined and cross examined by the parties. The rules of 
evidence as interpreted by the Kansas courts are generally followed, with the 
exception that the Board exercises the usual administrative privilege of variance 
from the technical requirements where, in the opinion of the Board, such vari- 
ance is thought to be of assistance in ascertaining the facts. The Board has the 
power to grant continuances for cause, and to adjourn any hearing from time to 
time for a period not to exceed 5 days. During any hearing or after the close 
of the testimony, any Board member may call for further evidence and may re- 
quire such evidence to be presented by the Director or party or parties appealing. 
The party appealing is permitted to open and close the final arguments, at the 
discretion of the Board. A hearing is closed and the matter submitted for de- 
termination when the evidence of the parties has been introduced and oral argu- 
ments completed. 

Within 5 days after the hearing is concluded, the Board must render its writ- 
ten Opinion, Decision and Order on the appeal. Copies must be mailed by reg- 
istered mail to the applicant and delivered to the Director. The law provides that 
such Order is final and binding on the Director and the applicant or licensee, 
unless appealed. An appeal may be taken to the District Court of the county in 
which the premises licensed or sought to be licensed are located. The nature of 
this appeal and the procedure for perfecting it are set forth in detail in Section 
39 of the Kansas Liquor Control Act. 

The appeal to the District Court must be taken within 30 days after the mail- 
ing of the Opinion, Decision and Order of the Board. The appeal is taken by 
filing, with the Clerk of the District Court of the proper county, a written notice 
(along with a bond for costs) stating that the party appeals to the District 
Court and alleging the pertinent facts upon which the appeal is grounded. The 
Director and the licensee are the parties to the appeal. The law confers jurisdic- 
tion upon the District Courts to hear such appeals, and provides that the appeal 
be heard as an equity proceeding and a trial de novo. The transcript of the pro- 
ceedings before the Board is admissible in evidence. 
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Appeal from the District Court may be taken by either party to the Supreme 
Court. The law provides that appeal to the District Court will not serve to sus- 
pend or revoke the Order of the Board during the pendency of the appeal unless 
the Court shall upon application, notice and hearing suspend the operation of 
such Order. The same applies to the Decision or Order of the District Court 
during pendency of an appeal to the Supreme Court. 

As of January 1, 1950, 1,085 applications for various licenses have been sub- 
mitted to the Director. Of this number 110 have been refused, and of the li- 
censes granted, 2 have been revoked and 32 have been suspended for periods 
varying from one to thirty days. From the Orders of the Director denying ap- 
plications and suspending or revoking licenses twenty appeals have been taken 
to the Board of Review. Three of these have been withdrawn by the appellant 
before they came before the Board, and one is still to be heard as of this writing. 
Of the sixteen that have been heard by the Board the Director has been sustained 
by the Board in eleven cases, and reversed in four. One appeal was taken under 
Section 35 of the Act in which the Director had not issued an Order, and the 
Board ordered him to act. 

The latest appeal to be heard by the Board was from a decision of the Director 
not to grant a hearing to consider a second or subsequent application where the 
first application had been denied, unless it appeared that a change in fact or law 
had occurred since the denial of the original application. In this the Director 
was sustained by the Board which held that the applicant had an adequate 
remedy under Section 37 of the Kansas Liquor Control Act to appeal from the 
original Order of the Director and that the applicant could not circumvent and 
nullify the time for appeal provision of the Section by filing another application 
dependent upon the same facts and circumstances as the first. The effect of this 
ruling, unless it is modified or reversed by the Courts, is to impose the doctrine 
of Res Judicata upon matters already determined by the Director where the time 
for appeal has expired. 

Four appeals have been taken from Order of the Board to the District Courts. 
All have been taken by applicants who have been refused licenses. The Board 
has been reversed twice. One of these cases has been appealed by the Director 
and is now pending before the Supreme Court. It is the only case to come be- 
fore that court involving an appeal from Order of the State Director of Alco- 
holic Beverage Control. 
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DETERMINATION OF WORTHLESSNESS OF BAD DEBTS 


By MELVIN POLAND, LLOYD HAAG, LEONARD W. PIPKIN, JR. 


One of the most controversial points under Section 23(k) LR.C.' is the de- 
termination of when a debt becomes worthless. As stated in Mertens,” since the 
1942 Act, the test is worthlessness in fact rather than ascertainment of worth- 
lessness. For that reason this article will be primarily directed towards a discus- 
sion of “how to determine when a debt becomes worthless within the meaning 
of the Statute.” This necessarily involves a brief background discussion as to 
what is a debt within this section of the code. 

There can be no bad debt deduction unless there is a valid debt. A brief dis- 
cussion on this point is to be found in the Sixth Annual Institute of Federal Tax- 
ation in an article by Charles W. Tye, page 681, 682. The debt must be valid 
and enforceable at the time of its creation as well as thereafter.? Also, the debt 
must have value when acquired, for example, a loan or an advancement made 
with no expectation of repayment cannot later be deducted as a bad debt.‘ In 
addition to being a valid subsisting debt, the debt must run to the taxpayer.’ 
It has been held that a breach of contract does not give rise to a debt out of which 
a bad debt deduction is allowable.® In the case of unpaid rent, salary, interest, 
etc., unless such has been previously included as income by the creditor it could 
not later be deducted as a bad debt.™ 

Prior to the Revenue Act of 1942 the allowance for a bad debt deduction was 
subject to two conditions. The taxpayer had to ascertain worthlessness in good 
faith and he had to charge the debt off his books within the taxable year. By 
the 1942 Act these requirements were eliminated and the single requirement, 
that the debt become worthless within the taxable year, was substituted therefor. 
The real question now is whether or not the debt became worthless within the 
taxable year. It should also be pointed out that the new test is applicable to all 
bad debt deductions, including business and non-business debts and worthless 
securities, regardless of whether they may be deducted by the taxpayer in full or 
only in the same manner as capital losses.’ The 1942 Act extended the period 
for claims for refund or credit from three years to seven years. The three year 
period was objectionable because in many instances where there was a disallow- 
ance of a deduction taken in the wrong year, the Statute of Limitations had run 
as to the allegedly proper year. 

A review of the cases show that the burden of proof rests upon the taxpayer 
to show that the debt became worthless within the taxable year.* That falls in 


1. LR.C. Section 23(k). In computing net income, there shall be allowed as deductions ‘Debts which become 
worthless within the taxable year 

2. Mertens, Law of Federal It Income Taxation, Vol. 5, 1949 Supp., sec. 30.27a, page 235. 

3. Eckert v. Burnet, 283 U. S. 140, 75 L.Ed. es Pa S.C. 373; Anderson, 5 T.C. 482; Kinkead v. Commis- 
sioner, 71 F. (2nd) 522; Walter J. Runyon, 8 T.C 

4. Houston Chronicle Pub. Co., 3 T.C. 1233; ? mall W. Griffiths v. Commissioner, 25 B.T.A. 1292; Louis 
tod 3011 et al. v. Commissioner 15 T.C.M. 133; Mertens, Law of Federal Income Taxation, Vol. 5 sec.’s 30.03 


5. Howell v. Burnet, 59 F. (2nd) 1053, 22 B.T.A. 10; Ressacky Rock Asphalt Co. v. Helburn, 108 F. (2nd) 
779; Mertens, Law of Federal Income Taxation, Vol. 5, Sec. 30.03 

6. Lewellyn v. Electric Reduction Co., 275 U. S. 243, 72 LEd. 262, 48 S.Ct. 63. 

6a. Regulation 111, sec. 29.23(k) (2). 

7. — v. Electric Reduction Co., 275 U. S. 243, 72 L.Ed. 262, 48 S.Ct. 63. 

8. J. W. , T.C. Memo Suisiee. Docket No. 3504, April 12, 1945; Denis F. O’Brien, T.C. Memo 
Opinion, + F .. 0. 3768, May 28, 1945. 
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line with the reasoning that deductions are a matter of legislative grace and 
should the taxpayer wish to avail himself of the deduction he should have the 
burden of proving he comes within the purview of the statute allowing such de- 
duction. The most frequent source of disallowance seems to be the failure of the 
taxpayer to prove that the debt actually became worthless in the year in which 
the bad debt deduction is claimed.? Whether and when the debt became worth- 
less or partially worthless is a question of fact. It is elementary reasoning to say, 
that in order to prove that a debt became worthless within the taxable year, the 
taxpayer must show that on the last day of the preceding taxable year the debt 
had value and that on the last day of the taxable year it had no value or was 
partially worthless.'° But the proof that such was the case must be supported 
by facts and not conclusions which in many cases borders the impossible. 

It should be noted that Sec. 23(k) provides no methods for determining 
worthlessness. Whether worthlessness has been proven and whether within the 
taxable year is within the discretion of the Commissioner in the first instance. 
The vicious results of the application of such discretion can readily be seen by 
reading the case of Boehm v. Commissioner, 326 U.S. 287; 90 L.Ed. 78; 66 S.C. 
120. (1945) 

It is not possible to categorically state methods or facts which prove worth- 
lessness. The courts have, in most instances, looked to an identifiable event 
which occurred within the taxable year from which a taxpayer may present facts 
showing worthlessness within that year. The identifiable event may be one 
event or a cumulation of events but it is the basis from which the taxpayer can 
introduce evidence to support his determination that the debt became worthless 
in that year. Thus the most practical approach seems to be to take the most 
common identifiable events and discuss under each, facts and circumstances, 
when proven by the taxpayer meets the burden of proof required by the statute 
as shown by a review of the cases. Except where the language used by the court 
is especially good or the case is the only authority in point, cases prior to the 
effective date of the 1942 Act, which is 1938, will not be used. The most com- 
mon identifiable events used are: férst, statute of limitations having run against 
the debt; second, bankruptcy of the debtor; third, debtor without assets; fourth, 
abandonment of business by the debtor; fifth, ill health or death of debtor; sixth, 
disappearance of debtor. 

Before discussing these events separately it should be stated that it is not nec- 
essary that legal action first be taken to collect the debt before taking a bad debt 
deduction.'! ‘However, it is essential that all reasonable steps be taken to collect 
the debt before the deduction can be taken. Failure to use reasonable means to 
collect the debt will result in a disallowance of the deduction.’* If the evidence 
shows that the debt probably could have been collected had legal action been 
instituted to collect the same, then a deduction for bad debt will without a doubt 
be disallowed.'? 


9. Thomas Green, Fifth Annual Institute on Federal Taxation, page 646, 651; Charles W. Tye, Sixth Annual 
Institute on Federal Taxation, page 681, 683. 

10. Dunbar v. Commissioner, CCA-7; 119 F. (2nd) 367. 

11. Regulation 111, sec. 29.23(k)-1(b); William Purvin, 6 T.C. 21. 

12. Walter J. Runyon v. Commissioner, 8 T.C. 350; Allen-Bradley Co. v. Commisioner, 112 F. (2nd) 333. 

13. H. D. Lee Mercantile Co. v. Commissioner, 79 F. (2nd) 391. 
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STATUTE OF LIMITATIONS HAVING RUN AGAINST THE DEBT 

The mere running of the statute of limitations without evidence that the debt 
is uncollectible for some reason other than the defense of the statute of limita- 
tions or a showing that such a defense would be raised if a suit to collect the debt 
were brought is not sufficient proof of worthlessness.'4 Where no action is 
brought to collect the debt the creditor must, by evidence, show that the statute 
would be invoked if legal action was taken to collect the debt.'* At least, by 
dicta, the courts have stated, that the fact that the statute of limitations had run 
in a prior year is not conclusive of worthlessness prior to the taxable year in 
which a deduction was taken. The taxpayer, in such a case, must show that even 
though the statute had run he had some substantial reason to think he might 
nevertheless eventually receive payment so as to justify charging off the debt as 
worthless in the latter year.'® But, it is essential to bear in mind, that a deduc- 
tion must be taken in the year that the debt became worthless and the fact that 
the statute of limitations has not run does not indicate value. Thus, where a debt 
becomes worthless the taxpayer cannot wait until the statute runs to take the de- 
duction but must take it in the year that it became worthless.'’ 


BANKRUPTCY OF THE DEBTOR 

Like the running of the statute of limitations, bankruptcy in and of itself is 
not sufficient to warrant a bad debt deduction. The taxpayer must show that the 
debt became worthless in the year of the debtor’s bankruptcy. Thus the taxpayer 
must show that although he may have realized the bad financial condition of the 
debtor at the end of the prior taxable year there was a basis for considering the 
debt had value and that there was a reasonable possibility of its payment at a 
future date.'® 

While bankruptcy alone is not proof of worthlessness it is an indication of 
worthlessness of an unsecured and unpreferred debt. So that bankruptcy may be 
considered as an identifiable event when supported by facts of all the circum- 
stances which will justify a bad debt deduction within the taxable year taken, 
and it was so held in the case of Kaufman v. Commissioner, T.C. Memo Opinion, 


14. Eugene Young, 45 B.T.A. 1160, Docket No. 100204, December 24, 1941; James Jackson, 46 B.T.A. 
1279, Docket No. 103145, March 5, 1942. 

_15. Dennison v. Commission, 4 T.C. 806.—New note was to be given by debtor if indorsers of old note would 
give supporting notes. New note was given by the debtor but indorsers failed to and refused to give suppeming 
notes. Court said that it was clear from the course of conduct of indorsers that they would avail themselves of al 
technical defenses open to them. 

16. Ewing Humers, T.C. Memo Opinion, Docket No. 3342, Dec. 28, 1944(dicta). 

17. Ibid.—The yer had made loans to his brother in law which debtor could not pay when due. Debtor 
acknowl his in ness and stated he still planned to pay the note. Because of the priority caused by the 
war, the debtor had to give up his business out of which both the debtor and creditor had looked for payment. 
Held, that was sufficient basis for taxpayer's declaring debe worthless in year debtor quit business and a taxable 
deduction allowable in that year, although the statute had not yet run. 

_ 18. Sherrill v. Paschal, 165 F. (2nd) 122. In this case the taxpayer claimed a deduction for a bad debt on her 
income tax return for the year 1941 which was disallowed by the Commissioner. The debt arose in the following 
manner: In 1929 the taxpayer loaned money to her tenant who operated farm lands of the taxpayer. Because of the 
depression the debtor sustained losses and was unable to pay his obligations to the taxpayer. The debtor left the 
farm at the end of the 1930 crop season and from that time until 1935 he worked at various jobs but was never 
in a position to pay his obligations to the taxpayer. In 1935 the taxpayer procured a judgment inst the debtor 
but at no time procured the issuance or levy of a writ of execution based on the judgment. In 1935 the debtor's 
father offered a part payment in full satisfaction of all the notes and accounts of his son held by the taxpayer. This 
offer was rejected. ere was no evidence tending to show that the debtor's father was under any obligation to pay 
the debts of his son. On July 18, 1941. the debtor was adjudged a voluntary bankrupt. The CCA in affirming the 
disallowance of the deduction by the Commissioner stated, that considering the evidence, the Commissioner was 
warranted in finding and holding that the debtor's indebtedness became worthless prior to 1941, and that the 
taxpayer failed to sustain the of proving that the debt did become worthless in 1941, the year the debtor 
was adjudged a voluntary bankrupt. 

3 Rv .y P. H. Gill & Sons Forge & Machine Works, 7 B.T.A. 1146, American Trust Co. v. Commissioner, 21 
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Docket No. 507, March 24, 1944. In this case the taxpayer loaned her son 
money in 1929 to assist him in going into business. In 1940 the son filed a vol- 
untary petition in bankruptcy without ever having repaid any of the debt to the 
taxpayer. The evidence showed that although the son was never financially able 
to repay the entire sum due the taxpayer, he was nevertheless financially able to 
make some payments on account of his indebtedness up until the time he was 
adjudicated a bankrupt in 1940. Thus the debt had intrinsic value as of De- 
cember 31, 1939. The court in allowing the taxpayer's claim for a bad debt de- 
duction stated, “The bankruptcy proceedings in the instant case are an identi- 
fiable event which affirms this court's objective conclusion based upon all the 
evidence, that the debt here in question became worthless in 1940.” 

There is the further question as to whether a bad debt deduction should be 
taken in the year the debtor is adjudicated a bankrupt, or in the year in which 
the proceedings in bankruptcy are terminated and a final distribution is made to 
the creditors. In most instances the event is held to be the adjudication by the 
court of a decree in bankruptcy.’? 


DEBTOR WITHOUT ASSETS 

A showing that the debtor is without assets, while called an identifiable event 
by the courts, standing alone is not sufficient to prove worthlessness of a debt. 
Thus, if a taxpayer shows the debtor is without assets without proving that the 
debtor has insufficient income from which payment could be expected, a bad 
debt deduction will be disallowed.”° The taxpayer, without showing the debtor 
had assets in prior years, may show that he had reason to look for and did look 
for payment of the debt from income of the debtor and may take a bad debt de- 
duction in the year in which the debtor loses his source of income.*' Where the 
taxpayer relies on the lack of assets to prove worthlessness he must show that 
the debtor's assets became insufficient to meet his liabilities within the taxable 
year. 

The cases seem to be fairly consistent in holding that the taxpayer has sus- 
tained the burden of proving worthlessness within the taxable year where the 
last of the collateral or security on which the debt rested was sold and evidence 
shows no other assets from which the creditor can look to for payment of the 
debt.?7 The proof is even stronger where after the sale of the collateral the 


19. Simmons v. Commissioner, 4 T.C. 478. See also: Downing v. Commissioner, 43 B.T.A. 1147, 1152, 
wherein the court states, “In view of the fact that the investigation made by the corres oes attorney disclosed 
that the debt was uncollectable, itioner was not ired to wait until the affairs the bankrupt debtor were 
liquidated before deducting the in question as a br.” 

20. Nathan N. Gordon Corp., 2 T.C. 571. 

21. James T. Castle, T.C. Memo Opinion, Docket No. 10508, July 16, oe. Debtor had assumed debt of his 
mother incurred in 1909 and even though employed at a substantial salary h ad failed to pay the The note 
was renewed from time to time and debtor expressed his desire and intent Ly pay the debt. In 1942 he was re- 
tired on a pension. He continued to look for other work until 1943, at which time he quit r-t for work 
realizing his - was on so him in obtaining another job. The taxpayer, on investigation, found that the debtor's 
pn go id age pension did not meet the debtor's living expenses and that therefore the debt be- 

J: in to, The court sustained the taxpayer's contention on the debtor’s decision to  . look- 
ing ay hy work making the debt worthless. 

22. Emily Hall Spreckels, T.C. Memo Opinion, nay my No. 3482, January 25, 1946. The debtor, in this case, 
had misrepresented his financial status to the a loan in 1933. He didn’t pay the debe when 
i became dae age wee Chica leva the debe unpaid. The taxpayer's attorneys sent the note to attorneys 

Ai» Ci - ted the had no assets and collection could not 
aie Speueten catil 19 1941. Held, petitioner failed to prove the debt became 
there was no showing that she had any right to continue hopes for payment for a period 
qimt the report of the Chicago atoroers was tantamount to 4 finding the debtor wat insolvent. 

23. C S. Eaton, 46 B.T.A. 1282, Docket No. 103883, May 16, 1942; Burt Moran & E. Moran, T.C. Memo 

Opinion, No. 4355, July 31, 1945. 
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debtor did no further business.7 And where the evidence shows that the debtor 
is undeniably and hopelessly insolvent it is not necessary that the creditor obtain 
a judgment and attempt to collect on the judgment before taking a bad debt 
deduction.”? 


ABANDONMENT OF BUSINESS BY DEBTOR 


Abandonment or discontinuance of business by a debtor has been recognized 
by the courts as an identifiable event in determining worthlessness within the 
taxable year.”° However, it is impossible to state definitely facts which prove 
worthlessness under abadonment of business. This can best be shown by a brief 
summary of the facts and the holding of two recent cases. In the case of James 
D. Westenhaver, T.C. Memo Opinion, Docket No. 506, Feb. 7, 1944, the pe- 
titioner, in 1926, loaned $1,000 with interest to her brother who owned a wheat 
farm in Texas. The loan was payable within one year. Due to a crop failure in 
the year when the note became due, and successive crop failures, the note and 
interest has never been paid. The note has been renewed several times, the last 
time being January 10, 1938. Because of the successive crop failures the pe- 
titioner’s brother quit farming in 1941 and thereafter worked at odd jobs in 
Texas. The court found that the petitioner had every hope of repayment until 
the crop failure of 1941 and the debtor’s subsequent quitting the farm. The 
quitting of the farm in 1941 was an identifiable event which satisfactorily 
showed that the debt became worthless in the year 1941. 

In the case of Leonard Henly Bernheim, T.C. Memo Opinion, Docket No. 
715, January 31, 1946, three individuals, one of whom was his stepson, were 
engaged in a publicity agency business. The parties to the transaction agreed 
orally that the petitioner would look only to the agency for repayment and if it 
was not successful, he would not look to the assets of the individuals for repay- 
ment. In 1940, two of the associates withdrew from the agency but the third 
continued the business until sometime in December of 1941, when the out- 
break of the war and other factors made it apparent that the agency could no 
longer be operated profitably. The business was then discontinued. The peti- 
tioner claimed a deduction for worthless debt on account of the loan on his 1941 
return. It was held that the evidence shows that the sum was loaned in a bona 
fide business transaction and was not a gift. It did not become worthless in 1940, 
the year the associates withdrew, but when the business folded up in December, 
1941, and left nothing from which the petitioner could recover under his agree- 
ment, other than the insufficient assets of the business. Thus the petitioner was 
entitled to a deduction on his 1941 return. 


ILL HEALTH OR DEATH OF DEBTOR 

Ill health of a debtor is a factor tending to show uncollectibility of a debt. 
Thus it might be stated that ill health is an identifiable event showing worthless- 
ness of a debt within the taxable year. But, as in all other identifiable events, 


24. Chapin v. Hassett, 53 F. Supp. 830. 

25. Hancock v. Commissioner, 105 F. (2nd) 153. 

26. Remy La Westenhaver, T.C. Memo Opinion, Docket No. 506, February 7, 1944; Leonard Henly Bernheim, 
be Par] ore Crinicn, Docket No. 757 y. beaumey 31, 1946; The Clay Drilling Company of Texas v. Commissioner, 
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standing alone it is insufficient. The taxpayer claiming a deduction should be 
prepared to show that the debtor was seriously ill with little hope of recovery 
and that the debtor was without current assets from which payment could be 
expected.” The reason for this is obvious. If the debtor is not seriously ill there 
is reason for the commissioner to believe that on recovery he will pay the debt 
unless other circumstances and evidence show a contrary conclusion. Without a 
showing that there are no current assets the court will be unable to say that the 
taxpayer could not collect the debt if payment had been demanded or suit were 
brought to collect the same. 


The same thing may be said in the case of death of the debtor as was said 
in regard to ill health. It may also be stated that where it appears that the debtor 
apparently signed a note in his individual capacity, and the question is raised 
as to its being his personal obligation, it is upon the creditor to show that it was 
the personal obligation of the deceased before the deduction will be allowed.”* 
Furthermore, where the taxpayer is relying on the death of the debtor to show 
worthlessness, there must be evidence of assets and liabilities of the estate show- 
ing insufficient assets to pay the debt.?? And as is true in every case the taxpayer 
cannot rely solely on the identifiable event. The taxpayer must show that the 
debt had value on December 31st prior to the year in which the death of the 
debtor occurred.*° 


Many of these points are brought out in the case of Estate of J. F. Ames, T.C. 
Memo Opinion, Docket No. 1294, February 7, 1946. J. F. Ames, deceased, was 


owner of all but a few qualifying shares of stock and was the president of the 
Ames Bag Machine Co. He had employed his son, M. P. Ames, as executive 
officer and administrator of the company since 1917 until the son’s sudden 
death in 1938. On the books of the company a personal account was maintained 
for the son showing debits and credits. The debits far exceeded the credits and 
in the early 1930's J. F. Ames spoke to his son about reducing the debit balance. 
The son promised to resign from several clubs, etc., and reduce the debit account. 
However, at the date of his death in 1938 the debit balance was $73,310.47. 
During the prior years, J. F. Ames, in making certified statements to banks for 
the purpose of maintaining a line of credit always included, as accounts receiv- 
able, the debit balances of M. P. Ames’ account at the time such statements were 
filed with the banks. In 1939, J. F. Ames filed in probate court a sworn state- 
ment of a claim against the estate of M. P. Ames which embraced these accounts 
and the court determined the claims were valid. The estate was only sufficient 
to reduce the indebtedness, on settlement of the estate in 1939, to $69,620.28. 
The court held that by proof of the above facts the taxpayer, petitioner, had sus- 
tained the proof as to a valid existing debt which had value because of the son’s 
age and ability and that death of the debtor was the event which made the debt 
worthless. 


(233) Givin Furniture Company, 46 B.T.A. 1280, Docket No. 104062, April 7, 1942; Motrer v. Smyth, 77 F. 
28. Kings County Trust Co., T.C. Memo Opinion, Docket No. 2208, Nov. 16, 1944. 
29. Ibid. 
30. Dennis F. O'Brien, T.C. Memo Opinion, Docket No. 3768, May 28, 1948. 
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DISAPPEARANCE OF THE DEBTOR 

The courts have recognized the disappearance of the debtor as an identifiable 
event in the determination of the year in which the debt became worthless. 
There are, however, only a few cases reported since the 1942 act which directly 
fall under this identifiable event. But the importance of this event should not 
be minimized. Probably more small unsecured loans remain unpaid because of 
the disappearance of a debtor than for any other reason. Deductions for these 
as bad debts, in many instances, could result in a tax advantage to the taxpayer. 
To qualify under this identifiable event the taxpayer must come within the 
statute and carry the burden of proof the same as under any other identifiable 
event. Where the taxpayer makes a bona fide loan to a debtor with reasonable 
expectation that the same will be repaid, and then the debtor disappears or has 
“skipped” with the intention of avoiding his obligation and the taxpayer has 
made some reasonable effort to locate the debtor to collect the debt, a deduction 
in the taxable year when debtor disappeared will be allowed.*' Thus, in order 
to take a deduction based on disappearance the facts to be shown by the tax- 
payer seem to be: valid debt when incurred; reasonable expectation of pay up 
until the year of disappearance; the disappearance of the debtor; no assets left 
behind by the debtor from which payment could be expected; reasonable at- 
tempts made to locate the debtor. If these are proven there should be little doubt 
that a bad debt deduction will be allowed. 

In summary, it should again be stated that the six identifiable events herein- 
before discussed are only those which the writers have considered to be the most 
important and most frequently used. There are other events which may be used 
by the taxpayer and are recognized by the courts as evidence of worthlessness 
within the taxable year. The most important factor to be drawn from the fore- 
going discussion is an event or events must take place within the taxable year 
from which the taxpayer may assume the debt has become worthless. It should 
be noted that in no instance will the event in and of itself be sufficient but is the 
nucleus from which the taxpayer develops his evidence to show: first, that the 
debt had value at the close of the preceding year; second, that it is now without 
value; third, that worthlessness of the debt is due to the occurrence of the event 
within the taxable year. 

From a review of the cases it is evident that no fool proof method of showing 
worthlessness within the taxable year can be drawn. However, if the taxpayer 
will review all debts owing him at the end of each taxable year, and make an 
investigation of the financial status of his debtors, where necessary, he will have 
taken his first precautionary measure against the disallowance of his deduction 
by the commissioner on the ground that the taxpayer failed to prove that the 
debt actually became worthless in the year in which the bad debt deduction is 
claimed. Such a review will show current worthless debts and the deduction will 
be claimed in the proper year. 


31. Max Gross, T.C. Memo Opinion, Docket No. 12467, iber 30, 1947. See also: Appeal of Edward F. 
Dalton, 1925, 2 B.T.A. 615: Appeal of T. P. Jones & Co., 1925, 2 B.T.A. 1218. 
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CASE NOTES 


FUTURE INTERESTS—VESTED AND CONTINGENT INTERESTS— 
PERPETUITIES 


To settle a Federal tax question this action for a declaratory judgment was brought by a 
named trustee to construe a written trust agreement whereby a purported trust was created 
for benefit of deceased settlor’s eleven and fifteen year old grandchildren. The trust was 
subject to let in any additional grandchildren, equally to share, with the legal title to the 
corpus in a trustee with income therefrom to be paid to the beneficiaries not less than semi- 
annually until the younger of them reached the age of forty years, if she lived, or until such 
time as she would have reached the age of forty years, at which time the trust was to termi- 
nate and the property was to pass absolutely to the grandchildren or, if any grandchild 
should have died before that time, then to his or her issue per stirpes or if any should have 
died without issue then to his or her heirs according to the statute of descents excepting his 
or her respective spouse. It was held that the trust was void since upon the creation of the 
purported trust, the two grandchildren took only a contingent interest with the possibility 
of its vesting being delayed longer than a life or lives in being and twenty-one years which 
violated the rule against perpetuities. McEwen v. Enoch, (1949), 167 Kan. 119, 204 P. 
2d. 736. 

It is uncertain whether the decision in the McEwen Case is based upon a construction of 
an equitable interest offending the rule against perpetuities or upon an application of a 
special rule framed by analogy to the perpetuity rule but entirely distinct therefrom. What- 
ever the basis may be, the decision adds either law or dicta further defining—or confusing 
—vested and contingent interests in Kansas. It is elementary that a non-vested interest 
may be void under the rule against perpetuities. That rule, as stated by Gray, Perpetuities, 
3rd edition, section 201, is as follows: “No interest is good unless it must vest, if at all, not 
later than twenty-one years after some life in being at the creation of the interest.” The 
common law rule as stated by Gray is in force in Kansas. Keeler v. Lauer, (1906), 73 
Kan. 388, 85 P. 541; Beverlin v. First National Bank, (1940), 151 Kan. 307, 98 P. 2d, 
200. The primary question is always whether the estate is vested in interest or not. In the 
instant case, the court citing Kirkpatrick v. Kirkpatrick, (1922), 112 Kan. 314, 211 P. 
146, stated: “An estate vests in interest when there is a present accrued, fixed, and inde- 
feasible right to enjoyment at a future time.” The definition is a revival of that in Purl v. 
Purl, (1921), 108 Kan. 673, 197 P. 185, stemming from a requirement of survival in the 
limitation. The “indefeasible right” required under Kirkpatrick v. Kirkpatrick, supra, and 
now under McEwen v. Enoch would forbid those defeasible yet cherished estates in fee 
simple which are followed by an executory limitation which might possibly shift the estate 
to another at a period too remote under the rule. Executory limitations in wills have long 
been favored in the law to carry out the intention of testators. Tiffany, Real Property, 3rd 
edition, section 360. The use of executory limitations in deeds has been sustained. See 
Miller v. Miller, (1913), 91 Kan. 1, 136 P. 953. 

In Beverlin v. First National Bank, supra, the limitation was basically the same as in the 
case in note except the named beneficiaries would have received absolute possession within 
a twenty-one year period had they lived. The “gift over” there was held void under the 
perpetuity rule but the court held the prior estate of the beneficiaries vested in interest 
though it was subject to divestment by death of the beneficiary before termination of the 
trust. Interests have generally been held vested although the death of ascertainable bene- 
ficiaries might defeat their title. Stevenson v. Stevenson, (1917), 102 Kan. 80, 169 P. 
552; Caple v. Warburton, (1928), 125 Kan. 290, 264 P. 47; and McLean v. Stanley, 
(1931), 134 Kan. 234, 5 P. 2d, 839. Tiffany, supra, section 378, states: “A devise to A 
‘if or ‘when’ he shall attain a certain age, with a devise over in case he fails to attain that 
age, will prima facie give A a present estate subject to be divested upon his death under 
that age, when the devise over takes effect, rather than as giving A a mere possibility of an 
estate to ripen into an estate only on his attaining that age.” Though a “gift over” may 
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be void under the rule against perpetuities, the prior estate will be held valid. “The general 
rule is that where an attempted ultimate executory interest fails in its inception because of 
the rule against perpetuities, the prior interest becomes indefeasible. Beverlin v. First Na- 
tional Bank supra. It is submitted that under the Beverlin Case, the trust in the instant case 
should be held valid as to the prior estate of the grandchildren and the attempted “gift 
over” void under the rule against perpetuities. This submission is necessarily restricted to 
the determination of estates as either vested or non-vested in interest. 

In regard to the previously mentioned “special rule analogous to the rule against perpe- 
tuities,” few authorities can be found stating the rule as an affirmative rule of law. The 
best statement of the rule is found in 41 Am. Jur. 88: “On the other hand, if there are 
specific and effectual directions that the trust shall continue for a specified time, and that 
the trust res or principal shall no be turned over to a beneficiary or beneficiaries until a 
certain time named, the cestui que trust cannot be considered as having a vested interest 
therein until the arrival of the time named, and if the time named is more remote than 
the period allowed by the rule, the gift is void.” On the rule Tiffany, supra, section 408, 
states that an examination of supporting cases discloses that the statements on the question 
are mainly either dicta or else involve the confusion between the duration of the trust and 
the vesting of interests. 

Viewing the favoritism of modern law toward alienability and availability of property 
interests, one cannot doubt the eventuality of the decision. It is the faulty conception of 
executory devises and vested and contingent interests that detract from its present sagacity. 
Better that the special rule suggested be clearly declared in he future than that the aggre- 
gate of future interests suffer further conflicting applications of already complex rules. 


OLIN M. STANSBURY, JR., 3L. 


WILLS—CONTRACTUAL AND TESTAMENTARY INSTRUMENT— 


VALIDITY 


The testator executed an instrument entitled “Agreement and Testamentary Disposi- 
tion,” the subject matter of which was the testator’s ornithology library valued at between 
$100,000.00 and $400,000.00. The instrument purported to be both a contract and a will. 
It provided for the immediate transfer of the library to the University of Kansas and ef- 
fected the absolute transfer of the library upon death of the testator. This instrument was 
further secured by a second one executed at the same time and place and called an “Agree- 
ment.” This second instrument was designed to operate as an all-inclusive consent by the 
wife to her husband’s dispositions as manifested in the “Agreement and Testamentary Dis- 
position.” After the testator’s death on December 17, 1945, the instrument was submitted 
for probate to the Probate Court of Douglas County, Kansas. This court held that the in- 
strument failed in its contractual as well as its testamentary objectives. The proponent uni- 
versity then appealed to the District Court, alleging, among other things, that the respon- 
dent widow had consented to the testamentary disposition by her agreement. After a 
lengthy trial the District Court held that the contractual features were enforceable but that 
the widow was not bound by her consent and that there was no will. This decision, being 
partly unfavorable to both parties, was appealed by both proponent and respondent to the 
Supreme Court of Kansas which held the instrument to be valid as a will thus disposing 
of the library in favor of the University of Kansas. This holding rejected the respondent 
widow’s contentions, among other contentions not considered in this note, that the testator 
did not have the mental capacity to execute a will since he did not know the extent of his 
property, that the instrument was not valid as a will since it was not executed in con- 
formity with Kansas law, because it was written and prepared by the sole and principal 
beneficiary who, in addition, acted as the confidential agent and advisor of the testator, 
and that the respondent widow had not consented to the testamentary disposition by her 
“Agreement.” In Re Estate of Ellis, 168 Kansas 11, 210 Pacific 2nd 417 (1949). 

The Supreme Court held on appeal that “the test of mental capacity to make a will or 
other testamentary disposition of his property is that the testator be able to know and 
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understand what property he has, to know about his relatives and others who may be the 
natural objects of his bounty and to be able to make a disposition of his property with 
understanding and reason” (Anderson v. Anderson, 147 Kans. 273 Syl. 1, 76 Pac. 2nd 
825). In the instant case the testator was declared mentally ill but not insane.' This in 
itself does not render the testator incompetent to make a will but does not obviate the ne- 
cessity of considering whether or not he was mentally incompetent because of the fact 
that he did not know and understand what property he had (Cole v. Drum, 109 Kans. 148 
Syl. 6, 197 Pac. 1105). The Joint Abstract of the Appellants and Appellees shows that the 
testator believed he was receiving the benefits from two trust funds, one of which did not 
exist, the other being much less than the testator supposed.? This could hardly be con- 
sidered as satisfying the requirement that he was “able to know and understand what prop- 
erty he (had),” since he believed the trust which actually did not exist to have a value of 
about $400,000.00. The testator was an unusual person suffering from two diseases, the 
effects of which caused an inordinate desire for liquids.* He satisfied this desire by con- 
suming large amounts of alcoholic beverages. The proponent university, through its Pro- 
fessor of Zoology who had known the testator for twenty-five years, knew of this condi- 
tion at the time of the execution of the instrument in question.? The effects of these two 
diseases as well as his mental illness caused the testator to act in unusual ways and possibly 
were the cause of his belief that the extent of his property was much greater than it actually 
was. The effect of the Supreme Court’s decision on this aspect of the case is to permit a 
great area of variance with respect to the testator’ knowledge as to the extent of his 
property. 

Though there are words of testamentary disposition above the testator’s signature on the 
instrument in question there are also testamentary portions below the signature thus ex- 
tending the will to include those latter portions. When so considered the will does not 
appear to be “signed at the end thereof’ as provided by Kansas law,° (In Re Estate of 
Bond, 159 Kans. 249, 153 Pac. 2nd 912). This latter portion below the testator’s signature 
imports its testamentary character and should be construed as a part of the will since it 
states: “Mr. Ralph Ellis further states that his signature is also made to effect the bequest 
of the library.”? The testator’s signature did not appear after this clause. The Supreme 
Court held, with reference to this latter clause, that “the declaration the document was a 
will did not make a testamentary disposition—that had been done.”® If the will is to be 
construed from what it actually says, as it should be, the word “also” as used above would 
seem to imply that the bequest had not already been effected. 

The Supreme Court held that the will was valid thereby overruling the respondent 
widow's contention that the will was not valid because written or prepared by the sole or 
principal beneficiary who, at the time of writing or preparing it, was the confidential 
agent or advisor of the testator or who occupied at any time any other position of confi- 
dence or trust to the testator and that it had not been made to affirmatively appear that the 
testator read the will and had independent advice with respect thereto (In Re Estate of 
Casida, 156 Kans. 73 Syl. 2, 131 Pac. 2nd 644). This complaint was not sustained though 
evidence showed that the scrivener of the will was the sole legal advisor to the testator and 
that the scrivener was an employee of the proponent university, being the Dean of its Law 
School. Witnesses to the will were likewise incompetent because they too were employees 
of the sole beneficiary. In short, at the time the will was signed by the testator, with the 
mental illness previously described and known by the University, was surrounded only by 
agents or employees of the University and all and any legal advice as to the disposition to 


In Re Estate of Ellis, Joint Abstract of Appellants and Appellees, pg. 207. 
. Ibid., pg. 168. 

Ibid., pg. 267. 

. Ibid., pg. 291. 

Ibid., pg. 74. 

1947 Supp. G. S. Kans. 59-606. 

In Re Estate of Ellis, 168 Kans. 11 at page 16,210 Pac. 2nd 417. 

. Ibid., at page 23 of state report. 
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be made of his property came from them and only them. The proponent university argued 
that the testator had an opportunity to seek independent advice and that he was so in- 
formed by the University. This argument seems to be adequately overcome by the words 
of the statute which state “...such will shall not be held to be valid unless it shall affir- 
matively appear that the testator had read or knew the contents of such will, and had in- 
dependent advice with reference thereto.”? The statute seems to be sufficiently clear and 
makes no provision for an “opportunity” to seek independent advice. This ruling by the 
Supreme Court is significant because it places a wholly different meaning on the words 
of the statute and implies a more conclusive meaning to the actual text of the will. 

The Supreme Court, with reference to the second instrument or “Agreement,” held that 
the wife’s consent was a valid one and that therefore she could not successfully contest the 
will. The instrument is an unusual consent, if it is to operate as such, because the word 
“consent” appears nowhere in the instrument. Actually the instrument is a waiver of rights 
on the part of the surviving spouse. The instrument purports to effect a joinder with the 
husband in his dispositions, appoints her husband as agent for any interest she might have 
in the library and expressly waives any and all legal rights she might have to the library, 
but nowhere is there a “consent” to the will. As a waiver there is no recital of considera- 
tion whatsoever in exchange for the right waived. This matter of consent was an issue of 
fact properly to be determined by the trial court. It was raised and sustained by evidence. 
This resulted in a ruling of fact that there was no valid consent. Kansas law is that whether 
or not there was intelligence on the part of the spouse as to his or her rights when giving 
the consent is a question to be determined by evidence (Pirtle v. Pirtle, 84 Kans. 782, 115 
Pac. 543; Menke v. Duwe, 117 Kans. 207, 230 Pac. 1065). In the case here noted “It is 
held that she (the respondent widow) acted intelligently.”!° Since the Supreme Court 
overruled the trial court on this matter it would seem that they assumed the office of the 
trial court and ruled on a matter of fact since there was no evidence which showed that the 
wife had independent advice with respect to her consent and since she could not be held 
to inform herself of Kansas law having been in the state less than six weeks. 

This decision is important because at practically every stage of the case the Supreme 
Court has declined to use evidence admitted to the trial court and has ruled independently 
(Anderson v. Anderson, 147 Kans. 273 Syl. 4 and 5, 76 Pac. 2nd 825; In Re Estate of 
Casida, 156 Kans. 73 Syl. 1 and 2, 131 Pac. 2nd 644). There is, in the law, a slow but sure 
movement of questions of fact into the realm of questions of law (Fryer, William T., and 
Benson, Carville D., Legal Method. West Publishing Company, 1949. Pg. 729). This is 
natural and promotes the ends of justice by decreasing trial litigation as to questions of 
fact. This movement is brought about by consistent rulings on like facts which soon be- 
came, in some cases, questions of law. But the very slowness of this movement indicates 
a strong need for a just and impartial weighing of the evidence, for until a fact situation 
becomes stereotyped it does not move into the realm of a question of law. In this case the 
fact situation is far from stereotyped, even the instruments in question defying classifica- 
tion, when in reality a properly drawn legal instrument should be the least dependent on 
factual determination, this being its purpose and advantage. This decision, inadvertently 


perhaps, hastens that movement, from fact to law. 
RALPH B. FosTER, 3 L. 


9. 1947 Supp. G. S. Kans. 59-605. 
10. In Re Estate of Ellis, 168 Kans. 11 Syl. 8, 210 Pac. 2nd 417. 


INCOME TAXES—ESTATES AND TRUSTS—INCOME CURRENTLY 
DISTRIBUTABLE 


A died in 1940 leaving B, his widow, as residuary legatee of his estate, and she was also 
appointed executrix of his will shortly after his death. A’s entire estate, with the exception 
of certain stocks and bonds, was left by his will to the residuary legatee. A certain block of 
stock in C corporation, which was a part of the residuary estate, was appraised for Federal 
Estate Tax purposes at $105,600.00 and was sold in 1942 for $148,606.08. Fifty per cent 
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of the gain or $21,503.04 was concededly taxable as a capital gain. The gain was reported 
in the fiduciary return of the executrix without claiming a deduction for this amount as in- 
come distributed or distributable to her as legatee. She did not include the amount in her 
individual returns which she filed for the years 1942 and 1943, although the bulk of the 
estate was paid to her in 1942 and the estate was closed in January of 1943. The executrix’s 
books were kept on the cash basis. The petitioner, who was the residuary legatee, claimed 
that the capital gain involved was part of the residuary corpus of the estate, thus an in- 
heritance and therefore not taxable to her individually. However, the Tax Court held that 
the gain was income to the petitioner, notwithstanding the fact that an income tax was 
paid thereon by the estate. On appeal to the United States Court of Appeals it was held 
that the judgment of the Tax Court should be affirmed. Carlisle v. Commissioner of In- 
ternal Revenue, (C.C.A.-6) 165 F. 2d 645, (1948). 

This case was decided under the authority contained in Section 162(b) of the Internal 
Revenue Code. This section was amended in 1942 and now reads as follows: “There shall 
be allowed as an additional deduction in computing the net income of the estate or trust 
the amount of the income of the estate or trust for its taxable year which is to be dis- 
tributed currently by the fiduciary to the legatees, heirs, or beneficiaries, but the amount so 
allowed as a deduction shall be included in computing the net income of the legatees, heirs, 
or beneficiaries whether distributed to them or not. As used in this subsection, income 
which is to be distributed currently includes income for the taxable year of the estate or 
trust which, within the taxable year, becomes payable to the legatees, heirs, or benefi- 
ciaries....” Section 162(b) Internal Revenue Code; 26 U.S.C. 162(b). In relation to this 
section of the Code, Treasury Department Regulations, Treasury Regulations 29.162-2(b), 
recite that “the term income which becomes payable means income to which the legatee, 
heir or beneficiary has a present right, whether or not such income is actually paid, and 
such right may be derived from the directions of the trust instrument or will or from the 
exercise of the fiduciary’s discretion to distribute income, or from a recognized present 
right under local law to obtain income or compel its distribution, and in any case income 
becomes payable at a date not later than the date it is actually paid for the use of the dis- 
tributee.” 

This amendment was not part of the Revenue Act of 1942 when it passed the House, 
but was added in the Senate which explained in its report: “Our committee bill adds an 
amendment to Section 162(b) of the Code designed to include in the income of the 
legatee or beneficiary the income of the estate or trust for its taxable year which, within 
such taxable year, becomes payable to the legatee or beneficiary, even though it then be- 
comes payable as part of an accumulation of income held until the happening of some 
event which occurs with the taxable year. Such cases are usually cases where accumulated 
income of an estate is paid to the residuary legatee upon termination of the estate or 
where income of a trust is accumulated for distribution upon the beneficiary's reaching a 
specified age. The question of whether the income of an estate or trust for the taxable 
year in which it becomes payable as part of an accumulation is taxable on the one hand to 
the estate or trust, or on the other hand to the legatee or beneficiary, has been a source of 
litigation in certain cases under existing law. This amendment is designed to clarify the 
law.” This shows that it was the legislative intent of this amendment to this section of the 
Code to include in the income of the residuary legatee that part of the residuary legacy 
that was income to the estate during the current year of the distribution. This, of course, 
controls the present case and makes the amount of the capital gain from the sale of stock 
a deduction from the gross income of the fiduciary and an addition to the income of the 
beneficiary. Carlisle v. Commissioner of Internal Revenue, supra. 

As to this subject, Merton states: “It was formerly the rule that, notwithstanding dis- 
tributability of trust or estate income in a particular taxable year, if it was income which 
was directed to be accumulated, or which could only be accumulated because of uncertain- 
ties as to who was entitled to it, it was taxable to the trust or estate. The fact that it be- 
came distributable and that the distributee became certain and identifiable did not make 
such income, even for the particular taxable year, deductible by the estate or trust and 
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taxable to the distributee. (Spreckles v. Commissioner of Internal Revenue, (1939) 101 
F. 2d 721). This rule was changed by the 1942 Act, (Section 162(b), Internal Revenue 
Code, 26 U.S.C. 162(b)), to the extent of making the income for the particular taxable 
year (being the last or current taxable year) deductible by the estate or trust and taxable 
to the distributee. Even though the distribution is not made until as late as 65 days after 
the close of the taxable year of the estate or trust, it is now referred back to the close of 
that year for purposes of shifting the tax incidence to the distributee. (Section 162(d) (3), 
Internal Revenue Code, 26 U.S.C. 162(d) (3)).” 6 Merton’s Law of Federal Taxation, 
Section 36.38. 

In 1945, a General Counsel Memorandum, G.C.M. 24702; CCH 1139.7421, was issued 
which interpreted the law on this subject to the effect that amounts distributed by an 
estate out of its income during the taxable year in which the residue becomes payable are, 
to the extent the estate had income for such taxable year, taxable to the legatee and de- 
ductible by the estate, regardless of the fact that under state law such income is considered 
principal to the legatee, except where the distribution is made in satisfaction or payment 
of a pecuniary legacy. 

Prior to the Carlisle case, supra, income earned by the estate or trust during its ad- 
ministration period was added to the corpus or principal, and this combined amount was 
turned over to the residuary legatee at the close of the estate or trust. The amount the 
legatee received then was not determined until the estate was closed, and when paid to 
him, the whole amount (including the accumulated earnings of the estate during the 
period of administration) was tax exempt as a bequest under the Internal Revenue Code. 
Section 22(b), Internal Revenue Code; 26 U.S.C. 22(b) (3). Now, however, under the 
authority of the Carlisle Case, supra, any part of a bequest paid to a legatee, other than a 
pecuniary legatee, which represents earnings during the same taxable year, is taxable, as 
income, to the legatee. 


Thus, the Carlisle Case, supra, has permitted the Treasury Department to reach estate 
income in the hands of a residuary legatee which heretofore had escaped taxation, so far 
as the legatee was concerned, by passing to the legatee disguised as the corpus of a legacy 
specifically exempt under code provisions. Section 22(b), Internal Revenue Code; 26 
US.C. 22(b) (3). 

DALE E. SAFFELS 
FRED W. RAUSCH, JR. 


INSURANCE—CLASSIFICATION OF RISKS—STATUTES 
REGULATING SIZE AND BOLDNESS OF 
TYPE IN INSURANCE POLICIES 


Action on an insurance policy. The defendant, a Nebraska corporation, authorized to 
do business in Kansas issued the policy in question. The pertinent parts of the policy 
read: “Mutual Benefit Health and Accident Association, Omaha....Does hereby insure 
Clarence Owen of City of Lincoln, State of Kansas....against losses of time on account 
of disease contracted during the term of this policy,...subject, however, to all the pro- 
visions and limitations hereinafter contained.” This is followed in smaller and lighter 
type by a provision which reads: “The Association will pay, for one day or more, at the 
rate of Eighty ($80.00) Dollars per month, not exceeding twelve months (Court's em- 
phasis) for disability resulting from disease, the cause of which originates more than 
thirty days after the date of this Policy....” G. S. Kan. 1935, 40-1109 (a) states that no 
stock or mutual insurance company shall issue or deliver any policy of insurance against 
loss or damage for the sickness of the insured to any person in this state unless the ex- 
ception be printed with the same prominence as the benefits to which they apply. And 
further, the statute provides [subsection (i) ] that a policy issued in violation of this 
statute shall be held valid but shall be construed as provided in this section. It is held, 
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that the limitation “not exceeding twelve months” is an exception as that word is used 
in the above statute, and that the policy should be construed as though the restricting 
clause were not in the policy at all. (On rehearing it was held, affirmed.) Clarence Owen 
v. Mutual Benefit Health and Accident Association, (1949), 166 Kan. 525, 203 P. 2d. 
196. Rehearing 168 Kan. 10. 

The court here decides that the clause providing for the amount of payment, for 
specified clauses, i.e. “disability resulting from disease,” and for the length of time pay- 
ments will be made is an exception, within the meaning and terms of the statute, G. S. 
Kan. 1935, 40-1109. The law on this subject is clear. The statute uses the word “excep- 
tions.” Exceptions have been held to mean exclusion of risks otherwise insured against. 
Kirkby v. Federal Life Ins. Co., (1929), 35 F. 2d. 126. This has been extended to include 
clauses requiring injury to result within a certain period of time and clauses limiting 
length of time compensation will be paid. Ewins v. Washington National Ins. Co., 
(1940), 295 Mich. 602, 295 N.W. 329, Mowry v. Washington National Ins. Co., (1937), 
289 Ill. App. 443, 7 N.E. 2d. 334, Isaacson v. Wisconsin Casualty Ass’n., (1925), 187 
Wis. 25, 203 N.W. 918. Since the statute uses the term “exception,” classification of 
risks such as exclusions which do not fall within the definition of the insured event or a 
listing of the insured events in the insuring clause do not come within its operation. 
Hildebrand v. Washington National Ins. Co., (1942), 155 Kan. 220, 124 P. 2d. 510, 
Kirkby v. Federal Life Ins. Co., supra. Therefore, the question becomes one of con- 
struction as to whether the clause constitutes an exception, or a classification of risks 
within the insuring clause itself. Hildebrand v. Washington National Ins. Co., supra, 
was distinguished from the present case in that the clause in question was a classification 
of risks and not an exception. It is submitted that the phrase limiting the period of pay- 
ments could be construed to be a classification of risk in that it is a part of the insuring 
clause without which there would be no contract of insurance. This is borne out by 


Kirkby v. Federal Life Ins. Co., supra. However, the set up of the insuring clauses in this 
policy does tend to mislead, especially when considered in conjunction with the size and 
boldness of type, and in theory come within the object or philosophy of the statute. The 
construction placed upon the policy by the court is borne out by Ewins v. Washington 
National Ins. Co., supra, Isaacson v. Wisconsin Casualty Ass’n., supra, Mowry v. Wash- 
ington National Ins. Co., supra. 


Harry E. ROBBINS, JR., 3L. 
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The Written Word 

It’s dangerous to write, be it letter, or a public 
message. Your briefs may come back to haunt 
you at some future date. Things you write or 
print may reach place, and do things you never 
dreamed of. Just the other day a friend hailed 
me on the street with this: “I’ve a crow to pick 
with you. That stuff you wrote in Fireside 
Chats about the lawyers saving their money cost 
me a good sale the other day.” Yes we never 
know. How many public men have been cruci- 
fied by what they have written. Things that 
seemed good at the time but rotted later. The 
columnist is especially open to conviction for his 
past words. Now I never feel quite sure this 
effort is worth while until such time as an issue 
is missed. Then a something is said. 


The Young Lawyer 

Over the radio recently facts and figures were 
presented showing that the nation was being 
surfeited with young graduates, particularly in 
law and engineering. It was stated that schools 
might close for thirty years and still there would 
be enough. As usual lawyers are going to the 
larger cities and trade centers where seventy-five 
per cent of them will be buried in oblivion so 
far as the public may know. Why is it the young 
man cannot see opportunities in the small, grow- 
ing community? Certainly the lawyer, of all peo- 
ple, should want to keep his individuality. Like 
everyone else he is looking for quick advance- 
ment and his share of the money. Does he get 
it this way? Has he lost confidence in the fu- 
ture of the nation? If he believes all that is said 
about world war and its consequences he cer- 
tainly is picking a poor place to be when that 
comes. 

Ww 

Our Standing 

The industrious executive secretary of the 
Wichita Bar had figures from a recent poll 
showing that about 19 per cent of people queried 
thought lawyers were honest. Such a result ought 
to challenge us. We know that dishonest people 
are found in every walk of life and as lawyers 
we know this poll is in error. Perhaps no pro- 
fession has been subjected to so many slimy and 
slurring jokes or so often held up to ridicule. 
Seldom do you ever see a movie with a court 
scene which even approaches accuracy or listen 


to a radio production wherein you would rec- 
ognize the court action portrayed. And the 
“funnies,” well the less said the better. You have 
a remedy for this. No? Maybe each one of us 
is the remedy. 


Probate Fees 

Perhaps nothing can be added to discussions 
of such fees. Probably no fee charges are so little 
understood by the general public. The impres- 
sion is general that such fees will likely eat up 
most of the estate. It was rather well stated in a 
letter from a lay friend in another state: “Why 
don’t you confine your efforts to probate work. 
Lawyers get big fees, do little and worry less. 
Besides they are always sure of their pay.” 

Is this entirely correct? Many estates are small 
and yet require probate. Often the lawyer has to 
do all the work of the executor or administrator. 
The paper work in Kansas is tremendous. In 
Nebraska forms are used almost entirely. There 
is little difference in fees. Probate work nat- 
urally goes to older lawyers who often have per- 
formed many services for their clients for which 
they were poorly paid. Without them sometimes 
there would not have been an estate to admin- 
ister. A five or ten per cent fee is seldom too 
much to pay him for what he does. 


Stocks in Estates 

All of which brings up another matter. One 
of the most tedious and exasperating features of 
estates today is the transfer of stock which the 
decedent owned in foreign corporations. No two 
states or corporations have the same require- 
ments. After the lawyer has furnished every- 
thing he can think of that might possibly be re- 
quired almost always he finds that something 
else is needed before a transfer to heirs will be 
made. This requires a great deal of effort and 
of course some extra expense which clients seem 
never to understand. Eastern corporations appear 
to want to make it as hard as possible to transfer 
their stock. It looks so easy to the heir to have it 
done. They think all that is required is to sign 
on the back of the certificate in the blank pro- 
vided. All of which must be considered in the 
fee question. 

xd 


In Retrospect 
In cleaning out some old files I ran across a 
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communique addressed to local lawyers in 1925 
when I first mounted the bench as district judge: 
“Fellow lawyers: I assure you I have no axes to 
grind. I am anxious only, whatever may be my 
term of service, to be patient and fair, moderate 
in all things and when I finish to have earned 
your approving words, ‘He did his work well 
and to the best of his ability.’ My philosophy of 
life is, ‘Do the day’s work as best you know how 
and leave to the morrow, its own perplexities 
and sorrows.” Not so bad. The term of service 
was 20 years and then I resigned. 


Important In A Judge 

What would you think most important if you 
wanted to be a district judge. A deep and mas- 
terful understanding of the law? Not at all. If 
one has a good foundation, between the lawyers 
and his own study, one will acquire all that is 
needed. I would list a few things needful for 
success. 

ONE—Ability to hear and decide one case at 
a time and then immediately remove that from 
the mind. 

TWO—A true conception of the proper re- 
lation and differentiation of humanities and le- 
galities. 

THREE—An innate and trained capacity to 
distinguish truth as it comes from witnesses and 
those who address the court. 

FOUR—An honest purpose never to allow 
hate, anger, personal interest or favoritism to 
influence a decision. 


FIVE—Ability to render decisions promptly 
and fairly. 

You will want to add many more, perhaps 
disagree with some. However, if a judge can 
meet these five requirements it is very likely that 
he will close his work with a good record and 
one that will never cause him regrets. 


Taxes 

Two or three years ago taxes began to be men- 
tioned in this column as the real issue which 
must be faced. Now everybody is talking taxes. 
One man wants to know why a ten dollar elec- 
tric clock has $2.00 excise tax and a $25 cigaret 
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holder none. Why he has to pay for the pota- 
toes that rot in government storage and then a 
higher price for his potatoes for home consump- 
tion. That's all now about taxes. Just try and 
figure what our nation, state, county, city, li- 
braries, universities, schools are doing about low- 
ering taxes. That #s all. 


Politics 

This is addressed especially to the young 
lawyer and older lawyer, the man past 60. The 
time has come when you will be informed by 
the local committees that you are desirable tim- 
ber as a candidate for some office. The young 
lawyer will immediately feel honored and decide 
that is a fine way to get before the public. That's 
how I started in 1912. But it is not. True you 
will make acquaintances but not profitable ones. 
While you are doing that the quiet lawyer will 
be about his knitting and before you know it 
will have the good clients that you might have 
had, lined up with him. Most people, who have 
business worth while do not want a politician 
for a lawyer. Then there is the older man who 
either could afford to hold office or maybe needs 
the income. So he strikes out for the good old 
party, having been assured, that he will win the 
lasting gratitude of the party whether he wins 
or loses. Not so. Gratitude is not one of the 
attributes of politicians. Remember always the 
organization has a duty to perform which is to 
get candidates. However, the chiefs of organi- 
zation also have an iron or two in the fire and 
when the plums are to be distributed they will 
have forgotten your sacrifice for the party. In- 
stead they will be on the inside and distribute 
the plums. Don’t let this keep you from run- 
ning. Our government depends on good office 
holders and if you are an honest man of ability, 
you are the man who should hold the office. 
Also our government must have men to run who 
can be trusted. Otherwise we go the way of 
Rome and others. You can render a real service, 
win or lose. But if you want to get something 
out of politics take up the organization and lead- 
ership end. Let some one else pound the streets 
and beat the bushes. And may you ever succeed 
whichever course you choose. 





The JOURNAL 








HASH 


Country Style 
By R. S. BARNETT 
5707 Cherry Street, Kansas City, Missouri 
































Arnold Nye is in with his father at New- 
ton under the firm name of Nye and Nye. 
Sid Nye attended the National Municipal 
offices and Attorney’s Convention at Kan- 
sas City the first week in December. 


Sam Spencer died at Emporia at the age 
of 86 after a week’s illness. He outlived all 
the members of the Lyon County Bar who 
were his contemporaries. 

The new Bank Bldg. at Lawrence was 
completed recently with new modern of- 
fices upstairs. Asher, Gorrill and Asher, 
Stevens and Brand, Barber and Allen, 
Charlie Springer and Forrest Jackson make 
up the list of Attorneys in the new build- 
ing. 

Ken Speir was a Chicago visitor the day 
I was in Newton. 

Doug Hudson addressed the Tax Insti- 
tute at Kansas City, Kan., during Novem- 
ber, the subject of his address was “Is the 
Lawyer a Museum Piece.” Many heard him 
and as usual the comment was good. 

Col. C. E. Jurney has returned to King- 
man to practice law after a career in the 
Army, he is in with Charlie Calkin to 
further his career at Law and relieve Charlie 
of some of the every day duties. 

Lorin Rosenkranz of Washington is re- 
ported to be doing very much better since 
his siege of about four years at Norton. He 
has not reopened his office yet but hopes to 
in the spring. 


Jim Hyland of Washington took a couple 
of days off for a junket down in southern 
Kansas, so I learned when I went looking 
for him. 

Ed Chapman is encased in a nice looking 
office at Belleville. Mrs. Chapman does the 
secretarial honors while Ed greets the 
Clients, in fact, one came in while I was 
in the office and if he greets them all as 
profusely as the one I witnessed it will not 
be long before he has a scad of them com- 
ing in. 

Charlie Hunt is out on full time now do- 
ing his share of the daily grind, he had an 
operation in the spring, took a vacation 
during the summer, is now completely re- 
covered and going strong. He was in Sa- 
lina the day I spent in Concordia. 

John Fontron and his wife were return- 
ing from Colorado this summer, Mrs. Fon- 
tron driving, the car got out of control and 
turned over, banged John up considerably, 
broken ribs, punctured lungs, etc., he didn’t 
get out and back until the middle of Octo- 
ber. Glad it was no worse John. 

Hugh Brownfield while in school at 
Michigan was an off side foreman at Henry 
Ford’s Airplane plant, I understand he 
spent week ends telling the students at 
Michigan how to fly a plane, this readily 
explains the flight he took one day while I 
was in his office, the occasion being a 
presentation of the bill for the first month’s 
rent in the new office, seems Hugh con- 
tracted for 500 feet, the building miscued 
and gave him 673 feet. 

Judge Means lost his wife about the 
middle of October. I know the Bar will be 
shocked to learn of her death, she was the 
daughter of Judge Barker, one of the early 
day lawyers in Lawrence. 

Burney Dunham has been appointed to 
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the District Bench in Wilson and Neosho 
Counties, Fredonia and Erie being the 
County seats. I haven’t seen Burney since 
the appointment, I know the Bar will ap- 
prove. 

George Stanley of Arkansas City went 
pheasant hunting in South Dakota, Doyle 
White ran off to Wichita the same day. 

Kirke Dale sold a ranch belonging to 
one of his clients for $185,000 one day 
early in October, he was closing it up the 
day I was in the office and had just re- 


ceived a check for $123,000 balance due, . 


while it was just a piece of paper it repre- 
sented a lot of money. 

I can’t get used to the Winfield bunch 
closing up on Thursday afternoons, was 
genuinely disappointed in not seeing any 
one there. 

Chauncy Zimmerman lost his father 
about January Ist, right after the holidays. 
I know all the Sedgwick County Bar ex- 
tend their sympthy. 

Gene Villepiegue’s daughter broke her 
leg in an accident, it did not do too well 
in the cast, making another operation nec- 


essary. 
Duane Roberts is in the Tincher, Ral- 


eigh, Tincher firm at Hutchinson. 

Lewis Oswald of Hutchinson has been 
extremely ill for the past year, I do not 
know too many of the particulars, only 
that the office has been partially closed. 

Don Bailey and Bill Cole are working 
together under a partnership arrangement 
at Hutchinson and seem to be busy as well 
as happy. 

The Hutchinson Bar had an Institute on 
January 21st in honor of Poly Tincher’s 
fifty years in the Law business. The plans 
were quite elaborate and included mention 
of such men as Vinson, Barkley and many 
others with whom Poly served while in 
Congress. The Supreme Court were all in- 
vited as well as the Federal Judges and 
many out of town lawyers. Doug Hudson, 
Wash Lilleston, LaRue Royce and W. L. 
Cunningham were to do the speaking. 

Leonard Milligan is associated with Carl 
Chase of Eureka, I saw Leonard recently, 
Carl was in Wichita the day I was in 
Eureka. 

Pat Pedroja is out of the hospital look- 
ing better than ever, saw him about No- 
vember 10th. 

Mitch Bushey left the Apt, Bushey, 
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Immel firm in Iola, he is opening his own 
office. Fred Apt and Tony Immel are con- 
tinuing under the firm name of Apt and 
Immel. 

Gregory Sears of Wichita has been ill 
for two months, I haven’t seen much of 
him around the office recently. I under- 
stand as of January Ist the Yankey, Os- 
borne, Sears and Wallace firm will change. 
Doc Wallace is taking Dan Moyer and Dan 
Bachman and opening an office of his own 
in the Fourth National Bank Bldg. 

Earl Blake, the last one of the original 
Blake and Blake office, died early in De- 
cember. Harold, Earl's son, is carrying on 
although he has had quite a siege in the 
hospital with a heart condition, he is out 
now and much better. 

Dick Rich, one of the oldest lawyers in 
the Southwest, died in November at his 
home in Coldwater, he was the father of 
Hod Rich who succeeded his father some 
years ago and carried on the office which 
is now Rich and Herd, Hal Herd being 
a son-in-law. 

Tom Raum is in with Kidwell, Darrah, 
Ball and Morton at Wichita. 

Bill Leech is in with Jim Lester at Oska- 
loosa, I think Bill is a home town boy, I 
knew his father some years ago. 

Bob Domme opened an office at St. 
Marys, Kansas, after graduating from 
Washburn in mid-season. 

Mrs. Jim Coleman, wife of Judge Jim 
Coleman at Junction City, died early in 
November. I know the lawyers of the State 
all extend their sympathy to Judge Cole- 
man. 

I received a card from Clyde Rodkey, 
who, I take it, was vacationing at Corpus 
Christi. Clyde told me he had bought a 
new automobile and I assume he broke it 
in going south. 

There have been so many Institutes, Bar 
Meetings, Christmas Parties, etc., I can not 
begin to write about them all. The Pre 
Trial Institute at Wichita, I understand, 
was a real success, the principals and the 
presentation of what it takes to make a pre 
trial really gave the boys a demonstration. 
Then the Federal Court opening in Dodge 
City where Judge Hill met the boys of the 
Southwest and really held a term of Court. 
Next the Southwest Bar Meeting wherein, 
it, in itself, made history at the Lora Locke 
Hotel. Topeka broke out with an Insti- 








280 


tute after that. The Wyandotte Boys had 
a Christmas Party that was a good one at 
the Milburn Country Club. Ed Arn being 
the honored guest this time. I went to 
Wichita for the Bar party on the following 
Saturday, the Wichita boys, as usual, had a 
big time. 

Ruben Crick died at Pratt, Kansas, while 
conducting a Criminal defense before 
Judge Clark Wallace in the Court room. 
Bill Hampton took over and is running the 
office under his own name. Mr. Crick was 
83 years of age and I think one of the old- 
est in the point of service in the State. 

Howard Jones and Charlie Davis of To- 
peka have taken in a third member to help 
round out the office by the name of Bob 
Fowkes who is an ex-Missourian and taught 
“Labor Law” at the University of Mo. Law 
School before going to Topeka. 

“Nimlo” (National Institute of Munici- 
pal Law Offices) had a rather large and 
successful convention here in Kansas City 
December 5, 6, and 7. The attendance in- 
cluded many distinguished visitors, some 
from Canada. Howard McGrath made one 
appearance and talked on clean politics 
(Some one must have tipped him off.) 
Judges Albert Reeves and Art Mellott both 
spoke on law enforcement. Alton Skinner 
of Kansas City, Kan., is one of the National 
officers, and incidentally, had a lot to do 
with bringing the meeting to Kansas City. 
Fred Aley of Wichita is on the Board of 
Trustees as well as Chairman of one sec- 
tion on Municipal Bonds. It seems the Na- 
tional Institute had its inception at Wich- 
ita two years ago at the State Bar Meeting. 

Kidwell, Darrah, Ball and Morton have 
enlarged their office to include the whole 
front of the Beacon Bldg. in Wichita, they 
have new wall, archways, furniture, air con- 
ditioning and what-have-you. Looks like 
the boys are going to town. 

Stan Miner has a nice new and cozily 
arranged office of his own, he handles 
nothing but Tax work, and says he has 
several good accounts. The Central Bldg. 
in Wichita is housing several law firms. 
Bob Blase and Dallas Potts have a new 
firm under the name of Blase and Potts 
also in the Central Bldg. 

Mrs. Carl Davis of Wichita died in No- 
vember, I know all the Bar extends their 
sympathy to Carl in his bereavement. 

The law business in Wichita seems to 
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have gone to the dogs, both figuratively 
and literally. The old firm of Collins and 
Weiskirch while it functioned as a firm, 
now dissolved, thought that more money 
could be made outside of the practice, 
someone sold George Collins on the idea 
of buying the sole agency with an exclusive 
territory for an electric gadget which 
looked like a toaster, you put the “dog” 
wrapped in the roll into the gadget, it 
cooked the dog and toasted the bun, all for 
15 cents, right away George became an 
Oscar of the Waldorf. Armin Weiskirch, 
not to be outdone, bought a kennel full of 
live dogs that really eat. Seems George's 
business went to the dogs, the “dogs” went 
to Armin’s for his dogs, his dogs went to 
the owners for non payment of the board 
bill, the bill Armin owed George for “dogs” 
his dogs ate. I am getting confused, better 
get some more dope so I can report in- 
telligently. 

Clem Silvers has left the McKay, Silvers 
firm in El Dorado to go into the Abstract 
business on his own. 

Paul Smith and Doug Shay left the 
Coombs, Smith and Shay firm in Wichita 
and opened an office of their own under 
the name of Smith and Shay in the Beacon 
Bldg. 

Charlie McClintock and Dick Clausing 
left the Ratner, Allen and McClelland firm 
and formed a partnership under the name 
of McClintock and Clausing with offices 
in the Union National Bank Bldg. in 
Wichita. 

C. W. Reeder of Troy died about the 
middle of December. Bob Reeder, a son, 
who for many years was with the FBI in 
Detroit got home in time to spend a year 
with his father before he died. Sorry, Bob, 
he was an old friend. 

Jim Lockwood has opened his own of- 
fice in Fort Scott, he seems glad for the 
chance to get out on his own. Good luck 
Jim. 

Myron Stoere has a baby daughter born 
Jan. 25th, he seems to be quite happy over 
the additional income deduction. 

Lyndus Henry at Overland Park has had 
his office open 18 months and already has 
so much to do he has had to take a younger 
man in with him. Lyndus looks like a 
lawyer, and acts like one, this may be the 
reason for his unprecedented success. 

Wash Brown and Norman Sortor have 
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a new deal on the fourth floor of the 
Brotherhood Bldg., in Kansas City, Kan., 
new office fixtures, new books and what 
have you. 

The law firm changes this year are fewer 
than at any time I can remember, must be 
all the lawyers are making money and let- 
ting the favorable conditions ride along. 

Bart Carothers has opened an office in 
Great Bend, Kansas. He left Blackburn 
and Hampton Jan. Ist, opened up in a 
newly remodeled Bldg. next to Mermis and 
Moses, who likewise moved Jan. Ist into a 
floor plan designed for lawyers. Must be 
rather expensive suite, Jake Moses told me 
he had to keep the overhead down. I still 
don’t know what he meant. 

Any one want to hire a young lawyer. 
I had three of them out at the house re- 
cently, buzzing me on where and what to 
do—all boys with families, ex-GI’s, and all 
looked good. 

Gordon Danielson has left Concordia 
and come back to Topeka, I have not seen 
him since he moved, someone told me this. 

Clem Wilson of Tribune wrote Judge 
Mellott asking him to send a youngster out 
to take over, Clem seems to have a world 
of business out in his neck of the woods. 
Why doesn’t some enterprising youngster 
go on out, the town isn’t much but Clem is 
a one man wave of destruction. 

I got a “H” of a bang out of Kansas Day 
political happenings, why the wise boys 
stand around and let a Johnson County 
resident steal the show beats me. Ed, you 
and Willard had better get a faster horse 
and keep him rail wise. 

Manford Holly of Wichita thought he 
was a kid again and decided to take a little 
canter, the horse reared and fell backwards, 
result, Manford was in the hospital for 
quite a while with a broken leg. 
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Corbin Shouse, an old ex-Kansan, is now 
with Eagle Pitcher with offices at Miami, 
Okla. Corbin formerly had an office at 
Baxter Springs. 

Harry Hemphill is in the Willis Mc- 
Queary office at Osawatomie, while Willis 
holds down the post in the Attorney Gen- 
eral’s office Harry holds forth at Osa- 
watomie. 

From time to time I get requests for 
glass Globe Warnicke cases. Frank H. Ba- 
con, general counsel for the Cities Service 
Oil Co. at Bartlesville, Okla., has 25 stacks 
six high for sale, all matched cases. Frank 
will be glad to show and price for anyone 
interested. 

The boys at Wichita had a party Satur- 
day night Feb. 4th, the Annual Meeting 
and election of officers. Buzz Hill talked 
13 minutes, Ike Stearns asked for ballots 
and it was all over before eight o'clock. It 
was the tamest, shortest, fastest party I ever 
saw in Wichita. The Bar has grown more 
sober, sedate and docile with the passing 
of the time. George Powers went in as 
President, he told me he would do some- 
thing or get out, at-a-boy George and good 
luck. 

Epitor’s Note: A paragraph from a 
letter recently received by the Secretary of 
the Association is as follows: 

“For the benefit of the records and 
behalf of R. S. Barnett who writes ‘Hash,’ 
you might announce in the Journal that 
I, James E. Driscoll, formerly trial coun- 
sel for the Tri-State Casualty Insurance 
Company, Tulsa, Oklahoma, have with- 
drawn and entered into a partnership 
with Homer H. Bishop, Seminole, Okla- 
homa, under the name of Bishop & 
Driscoll engaged in the general practice 
of law.” 
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ADDRESS CHANGES SHOULD BE PROMPTLY REPORTED 


If your address has changed since you last received a copy of your Bar Journal, 
you may not receive subsequent issues of the Journal to which you are entitled. 

The Secretary of the Bar Association of the State of Kansas and the Editor 
of this Journal are endeavoring to keep the mailing list up-to-date. Many 
erroneous addresses are corrected from information received from “grape-vine” 
sources. Such corrections could be made more promptly and efficiently if the 
members themselves would notify the Secretary or the Editor. 

Anyone who has paid his or her current dues to the Association and com- 
plains about not receiving the Journal, should be advised to communicate at 
once with either the Secretary of the Association or the Editor of the Journal. 
A letter or post card addressed to either of the following will help keep the 
mailing list up-to-date: 

Beryl R. Johnson, County Court House, Topeka, Kansas. 

Franklin Corrick, Third Floor, State House, Topeka, Kansas. 





